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THE DEVELOPMENT OF RESTRAINTS ON 
ALIENATION SINCE GRAY 


HE extent to which a person transferring real or personal 
property may limit its subsequent disposition by the trans- 

feree has for centuries been a problem troubling the courts. Re- 
strictions upon the grantee’s right to transfer the property, at 
any time, to whomsoever he may choose, and in whatever manner 
he may select, are called “ restraints on alienation”. In deciding 
cases involving these restraints courts must, in addition to prin- 
ciples of law and applicable statutes, examine economic and social 
policy to a greater extent than in many other fields. And policy, 
in these matters, is peculiarly responsive to changing conditions 
and times. Counsel seeking to void a restraint on alienation will 
invariably contend that there is no present economic justification 
for withdrawing large amounts of realty or personalty from the 
channels of commerce, either completely for but a limited period, 
or partially through barring alienation to certain persons or in a 
particular manner. But such an argument may carry more 
weight in a dynamic era of commercial activity and business ex- 
pansion than during a static period when preservation of the 
status quo is the chief business motive. The community’s atti- 
tude toward the debtor-creditor relationship will be especially 
important, since most restraints serve to protect debtors’ assets 
from the claims of creditors. Although society generally is in 
favor of upholding and enforcing private obligations, the intensity 
of this feeling is not uniform, as is demonstrated by the differences 


| 
| | 
| 
l | 
; 
y | 
r 
| 
i 
i] 


374 HARVARD LAW REVIEW [Vol. 48 


in homestead exemptions and the varying scope of moratory 
legislation. Purely social considerations are involved in deter- 
mining the amount of security that may be provided for improvi- 
dent and incapable people by means of restraints on alienation. 
A further problem in social adjustment is raised by prohibitions 
on alienation to members of minority races, and the courts will 
necessarily be influenced by the extent to which elimination of 
social friction and maintenance of property values may be se- 
cured by upholding such restraints. While the subject of re- 
straints on alienation is often regarded as peculiarly academic, 
it is in reality a vital balancing of conflicting human motives and 
a study in the wielding of a potential instrument of economic and 
social control. It is, therefore, surprising that this field of the 
law has been almost neglected since Gray wrote so vividly near 
the close of the last century. : 

Intended primarily as an attack on the increasing judicial ap- 
proval of the spendthrift trust device, which he assaulted with 
eloquent invective and cogent reasoning, Professor John Chip- 
man Gray wrote a small volume that contains the most complete 
examination and analysis of the entire law of restraints on aliena- 
tion that has yet appeared.* Although this book has not been as 
often cited as his great work on the Rule against Perpetuities,’ 
most of the decisions in the law of restraints since 1895 have 
followed the principles laid down by Gray, relying, however, more 
upon the reasoning of the earlier writers, and in particular, Chan- 
cellor Kent. Gray’s work, however, must remain the point of 
departure for any examination of the cases on restraints since 
1900, an examination whose chief aim will be to discover the ex- 
tent to which recent decisions deviate from the law expounded 
by Gray. The principal topics examined will be (1) restraints 
on fees qualified as to persons, (2) restrictions on fees limited in 
time, (3) restraints on fees qualified as to manner, (4) legal life 
estates, (5) restraints for a collateral purpose, and (6) the rea- 
sons underlying the law of restraints on alienation.‘ 


1 RESTRAINTS ON THE ALIENATION OF PROPERTY (2d ed. 1895). 

2 Tue Rute Acarnst PerPeTuiIties (3d ed. 1915). 

3 4 Comm. *131. 

4 In advance of more specific discussion, it is necessary to point out certain re- 
current distinctions. In strict terminology a “ restraint on alienation ” attaches to 
the estate and makes it incapable of transfer, any attempt to do so being void and 


4 
4 
\ 
\ 
4 
‘ 


RESTRAINTS ON ALIENATION 


RESTRAINTS QUALIFIED AS TO PERSONS 


The basic postulate of any discussion is that all restraints on 
fees are void, the courts treating as exceptions the few that are 
permitted. The first exception, that restraints which are quali- 
fied by limiting them to a particular class are valid,’ was stated 
by Littleton, adopted by Lord Coke,° and has continued to repre- 
sent the law in England and most of the United States. There 
is, however, considerable diversity in the decisions as to how 
broad the excluded class may be. Gray stated the most desirable 
rule to be that conditions not to alien to a particular class are 
good, while conditions forbidding alienation except to a particular 
class are void.’ Obviously, Gray did not intend this to be applied 
as a purely verbal test depending upon the language of the limita- 


effecting no change in the title. In contrast is “ forfeiture on alienation ” where the 
property when aliened either goes over to a third person by conditional limitation, 
or returns to the grantor or his heirs, or the devisor’s heirs, by right of entry for 
condition broken. Modern writers, however, use “ restraints on alienation ” to in- 
clude both, and for the most part this usage will be followed, since the cases generally 
involve conditions and do not distinguish the two. It has been suggested that a re- 
straint without provision for termination of the estate is never valid. See 2 JARMAN, 
Wits (7th ed. 1930) 1469; Anderson, Restraints on Alienation and the Rule Against 
Perpetuities (1930) 64 U.S. L. Rev. 640, 647. Alienation may be either voluntary 
or involuntary, and while the reasons for applying a particular rule as to restraints 
may be different for the two kinds of alienation, the rule is usually the same for 
both. It will be unnecessary to distinguish between estates in land and interests in. 
personalty or between those created by deed and by will. The many interesting 
problems of construction which arise in determining whether there is a restraint, 
and if so, what is its extent, are outside the scope of the discussion. It is sometimes 
difficult to tell whether a restraint is intended or whether the language used is merely 
precatory. Once a restraint is found, the problem then arises of whether there is 
enough to spell out a condition or whether the draftsman did not intend that a for- 
feiture should result from violation of the restraint. There is less difficulty in 
discovering whether or not a conditional limitation was intended though this may 
sometimes cause trouble. Another problem is whether a restraint forbidding aliena- 
tion by sale is intended to include all inter vivos transfers. Whether the language in 
question is intended to create a life estate with a testamentary power of appoint- 
ment and a gift over in default of appointment, or a gift over on intestacy, or a gift 
over on failure to alien inter vivos (a restraint on alienation by will), is a problem 
that not infrequently arises. 

5 LittLeTon, TENURES § 361. 

8 Co. Lirt. *223a. 

7 Gray, op. cit. supra note 1, § 41. But he said, “ Perhaps this rule might be 
difficult of application or easily evaded.” Ibid. See 2 JarMAN, WILLS 1463; 3 Tir- 
FANY, REAL Property (2d ed. 1920) 2320; (1931) 6 Wis. L, REv. 119. 
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tions. A prohibition against alienation to members of a certain 
class might be made so broad as to amount to an almost universal 
exclusion; on the other hand, a particular class to whom aliena- 
tion would be permitted might be made so broad as to amount to 
a very slight restriction indeed. The test intended to be set up 
must be one of reasonableness. In deciding In re Macleay,* Sir 
George Jessel adopted a similar standard, stating that the cri- 
terion was whether the whole power of alienation had been sub- 
stantially suspended. Despite the verbal similarity of the tests, 
the courts relying upon Jessel have permitted wider restraints 
than those following Gray.®° Whatever test is applied to restraints 
of this type, the line between valid and void restrictions has not 
been exactly drawn, most courts being content to base their de- 
cisions upon what seems reasonable in the particular case.*° 

A few courts deny the validity of these restraints entirely, and 
find support in a statement by Chancellor Kent.** The leading 


8 L. R. 20 Eq. 186 (1875). 
® This is probably due to the actual holding of In re Macleay, L. R. 20 Eq. 186 
(1875). A devise in fee was made on condition that the devisee never sell it out of 
the family, and this was upheld. Lord Ellenborough had held valid a condition 
that if the devisee in fee had no lawful issue, she should have no power to dispose 
of her share except to her sisters or their children. Doe d. Gill v. Pearson, 6 East 172 
(K. B. 1805). Between these cases Lord Romilly had held a similar restraint void. 
Attwater v. Attwater, 18 Beav. 330 (Ch. 1853). The testator in Jn re Rosher, 26 
Ch. D. 801 (1884), provided that the devisee should not sell during the widow’s life 
without offering it to her at a fixed sum. Pearson, J., held this provision void and 
commented adversely on the Macleay case. See also (1884) 28 Sor. J. 559. 

10 “ No invariable test has been prescribed by which to determine the reasonable- 
ness of restraints or limitations, and each case must be decided upon the particular 
and peculiar circumstances presented by it.” Willis, J., in Ceurts v. Courts’ Guar- 
dian, 230 Ky. 141, 142, 18 S. W.(2d) 957 (1929); Note (1929) 18 Geo. L. J. 59. 
Other cases, except those involving racial restrictions, in which restraints against 
alienation to particular persons have been passed on include Chappell v. Chappell, 
119 S. W. 218 (Ky. 1909) ; Chappell v. Frick Co., 166 Ky. 311, 179 S. W. 203 (1915) ; 
Francis v. Big Sandy Co., 171 Ky. 209, 188 S. W. 345 (1916); Carpenter v. Allen, 
198 Ky. 252, 248 S. W. 523 (1923), (1923) 12 Ky. L. J. 34; Brown v. Hobbs, 132 
Md. 559, 104 Atl. 283 (1918) ; Battin v. Battin, 94 N. J. Eq. 497, 120 Atl. 519 (1923) ; 
Hacker v. Hacker, 75 Misc. 380, 133 N. Y. Supp. 266 (Sup. Ct. 1912) ; Livingston v. 
New York, O. & W. Ry., 193 App. Div. 523, 184 N. Y. Supp. 665 (3d Dept. 1920) ; 
In re Tallman’s Will, 131 Misc. 863, 229 N. Y. Supp. 308 (Surr. Ct. 1928); Steffan. 
v. Steffan, 135 Misc. 568, 239 N. Y. Supp. 155 (Sup. Ct. 1930) ; Sparr v. Kidder, 265 - 
Pa. 61, 108 Atl. 204 (1919) ; Manierre v. Welling, 32 R. I. 104, 78 Atl. 507 (1911); 
Overton v. Lea, 108 Tenn. 505, 68 S. W. 250 (1902) ; Im re Martin & Dagneau, 11 Ont. 
L. R. 349 (Weekly Ct. 1906). . 

11 “Tf, however, a restraint upon alienation be confined to an individual named, 
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case of this group, decided in Illinois, invalidated a limitation over 
upon alienation to either of two named persons." The California 
and Michigan courts seem headed toward the same result, al- 
though their actual decisions, holding restraints void, have not 
involved as limited a class as in the Illinois case.** In West Vir- 
ginia a prohibition of transfer to the Negro race was thought un- 
reasonable since its members constitute ten per cent of the popu- 
lation of the United States.* From this decision it is difficult to 
escape the conviction that this court will view with disfavor most 
restraints qualified as to persons. Even more clearly can this be © 
said of Minnesota, with a decision which goes almost as far as 
Illinois, the court having held void, in Morse v. Blood,” a restric- 
tion forbidding transfer to members of the testator’s or widow’s 
family. Arguments of policy were relied upon, and the fact that 
the excluded class was large enough to put too great a burden on 
the legatee’s use of personalty. 

One particular type of restraints qualified as to persons, that of 
racial restrictions, has caused a square cleavage in the decisions. 
Since Corrigan v. Buckley,** the Court of Appeals of the District 
of Columbia has uniformly sustained restrictions against renting, 
leasing, selling or transferring to Negroes and has even enforced 
them by injunction.*” The court has justified its decisions with 


to whom the grant is not to be made, it is said by very high authority [ Litt. sec. 361 
Co. Litt. 223] to be a valid condition. But this case falls within the general principle, 
and it may be very questionable whether such a condition would be er, at this 
day.” 4 Comm. *131. 

12 Jenne v. Jenne, 271 Ill. 526, 111 N. E. 546 (1916). 

13 Murray v. Greene, 64 Cal. 363, 28 Pac. 118 (1883) ; Prey v. Stanley, 110 Cal. 
423, 42 Pac. 908 (1895); Title Guar. & Trust Co. v. Garrott, 42 Cal. App. 152, 183 
Pac. 470 (1919); Mandlebaum v. McDonell, 29 Mich. 78 (1874); and see cases 
cited, notes 23, 24, infra. 

14 White v. White, 108 W. Va. 128, 150 S. E. 531 (1929), (1931) 6 Wis. L. Rev. 
119. 

15 62 Minn. 442, 71 N. W. 682 (1897). But see (1919) 4 Munn. L. REV. 68, 69. 

16 299 Fed. 899 (App. D. C. 1924). Kansas has assumed the validity of such 
restraints. Clark v. Vaughan, 131 Kan. 438, 292 Pac. 783 (1930). No constitutional 
question is involved. Corrigan v. Buckley, 271 U.S. 323 (1926), overruling Gandolfo 
v. Hartman, 49 Fed. 181 (S. D. Cal. 1892). See Bowman, The Constitution and 
Common Law Restraints on Alienation (1928) 8 B. U. L. REv. 1. 

17 Torrey v. Wolfes, 6 F.(2d) 702 (App. D. C. 1925); Russell v. Wallace, 30 
F.(2d) 981 (App. D. C. 1929), cert. denied, 279 U.S. 871 (1929), (1929) 15 VA. L. 
Rev. 691; Cornish v. O’Donoghue, 30 F.(2d) 983 (App. D. C. 1929), cert. denied, 
279 U.S. 871 (1929). 
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the argument that the owner of land is not forced to part with it 
and may, therefore, impose any “legal ” restrictions he chooses.*® 
The same result was reached by the Supreme Court of Louisiana 
in Queensborough Land Co. v. Cazeaux,'* which, though resting 
upon doctrines of the civil law, indicates that the court considered 
the result would be the same at common law, clearly distinguish- 
ing partial and temporary restraints from total and perpetual. In 
weighing the conflicting policies, the court found that the social de- 
sirability of freedom of contract and disposal overcame any policy 
in favor of securing the free movement of land in commerce; 
it also believed that sustaining the restraint would preserve public 
peace and avoid racial irritation.2® Each case, according to the 
opinion, should be judged on its facts to determine whether the 
restraint rested on substantial reason or was merely capricious. 
While it has reached the same result, the Missouri court has 
given no such well considered rationale of its position.** In 
Chandler v. Ziegler,” there was little necessity for the Colorado 
court to pass on the validity of the restraint on alienation, since 
the misrepresentation that there was a restraint on occupancy 
when the defendant sold to the plaintiff would have been sufficient 
ground for a holding in the latter’s favor. That the court should 
go out of its way to base the decision on the validity of the re- 
straint would seem strong indication of the sentiment in that 
jurisdiction. | 

Among the states which have taken a contrary view, California 
and Michigan followed the rule, well established in those states, 
that all restraints on the alienation of a fee simple, however 
limited, are void. In California, however, the courts have not 
been content merely to restate the accepted law, but in Title Guar. 


18 Torrey v. Wolfes, 6 F.(2d) 702, 703 (App. D. C. 1925). 

19 136 La. 724, 67 So. 641 (1915). 

20 The Louisiana court is not alone in this belief. See also Note (1920) 5 Corn. 
L. Q. 361, 363. As to the relation between restraints and zoning, see Bruce, Racial 
Zoning by Private Contract in the Light of the Constitutions and the Rule Against 
Restraints on Alienation (1927) 21 Itt. L. REv. 704. 

21 Koehler v. Rowland, 275 Mo. 573, 205 S. W. 217 (1918). The opinion stated 
a broader rule than was justified by existing Missouri law when it said that “ it is 
entirely within the right and power of the grantor to impose a condition or re- 
straint upon the power of alienation in certain cases to certain persons, or for a cer- 
tain time, or for certain purposes.” Jd. at 584-85, 205 S. W. at 220. 
22 88 Colo. 1, 291 Pac. 822 (1930). 
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& Trust Co. v. Garrott * the opinion thoroughly probed the is- 
sues involved. Finlayson, P. J., not only declared a restraint on 
sale or lease to persons of African, Chinese, or Japanese descent 
repugnant to the nature of a fee and subversive of principles of 
natural law but found it in violation of public policy. Policy, he 
argued, favors facilitating exchanges of property, simplification of 
titles, freedom of ownership from embarrassment injurious either 
to the owners or the public. The Michigan court, relying chiefly 
upon the doctrine that all restraints on fees are void because re- 
pugnant to the nature of the estate, once again attacked the doc- 
trine of reasonableness, saying that if a restraint limited in dura- 
tion could not be upheld, neither could one qualified as to persons.™* 
That restraints limited in time are void in West Virginia also 
moved the supreme court of that state to hold void a prohibition 
of transfer to Ethiopians, Judge Maxwell declaring, in White v. 
White,* that a restraint operating against an entire race was in- 
compatible with the complete ownership essential to a fee. 
Despite their firm position the courts in these three states have 
approved a device which allows grantors to achieve practically the 
same results attainable by racial restraints. The Michigan court 
differentiates covenants against occupancy by Negroes and holds 
them valid, a distinction which was also taken by the California 
court in Los Angeles Inv. Co. v. Gary.”® But the chief justice, in 
dissent, argued that the deed should be construed against the 


23 42 Cal. App. 152, 183 Pac. 470 (1919), Notes (1920) 8 Carir. L. REv. 188; 
(1920) 5 Corn. L. Q. 361; (1919) 4 Munn. L. Rev. 68;. and (1920) 20 Cor. L. REv. 
353; (1920) 68 U. or Pa. L. Rev. 185. Los Angeles Inv. Co. v. Gary, 181 Cal. 680, 
186 Pac. 596 (1920), (1920) 18 Micu. L. Rev. 548, approved the Garrott case. Here 
the restriction was that there should be no alienation except to Caucasians, but the 
court attached no weight to the form. Accord: Janss Inv. Co. v. Walden, 196 Cal. 
753, 239 Pac. 34 (1925), Note (1926) 20 Itt. L. Rev. 723. 

24 Porter v. Barrett, 233 Mich. 373, 206 N. W. 532 (1925). See Note (1926) 24 
Micz. L. REv. 840. 

25 108 W. Va. 128, 150 S. E. 531 (1929). The question does not seem to have 
been decided in Virginia, but that state has held that a restraint against transfer to 
Negroes is not violated by conveying to a corporation all of whose stockholders are 
Negroes. Peoples Pleasure Park Co. v. Rohleder, 109 Va. 439, 63 S. E. 981 (1909). 

26 181 Cal. 680, 186 Pac. 596 (1920). Accord: Wayt v. Patee, 205 Cal. 46, 269 
Pac. 660 (1928). A covenant against occupancy by a Negro was held valid in 
Parmalee v. Morris, 218 Mich. 625, 188 N. W. 330 (1922). This was followed in 
Schulte v. Starks, 238 Mich. 102, 213 N. W. 102 (1927), which went to some length 
to find a restriction against use and occupancy. 
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grantor, and the prohibitions against occupancy should therefore 
not be held to apply to owners of the property.”” By way of dictum 
the West Virginia court approved the position of California and 
Michigan in distinguishing use and occupancy from alienation.” 
In these states then, although members of particular races may not 
be forbidden to hold leaseholds or any estates in land recognized 
by the law, they may be restrained from personal occupation. 
While not entirely destroying the doctrine that a restraint on alien- 
ation qualified as to race is void, this distinction clearly limits its 
effectiveness.*® That an absolutely unrestricted right to alienation 
is deemed more necessary to the full enjoyment of an estate in fee 
than the right to occupy the land may seem somewhat illogical.*° 

The suggestion has at times been advanced that restraints as 
to persons should be placed on the same ground with those quali- 
fied as to time.** The considerations involved, however, may be 
totally different. The purpose of the testator or grantor in im- 
posing a temporal restraint is frequently very different from his 
intent in prohibiting alienation to named persons or a designated 
class. Further, the effect on the property of a total restraint for 
a limited period is often quite different from that of an indefinite 


27 Los Angeles Inv. Co. v. Gary, 181 Cal. 680, 684-85, 186 Pac. 596, 598 (1920). 

28 White v. White, 108 W. Va. 128, 147, 150 S. E. 531, 539 (1929). 

29 See J. Warren, Progress of the Law, 1919-1920, Estates and Future Interests 
(1921) 34 Harv. L. Rev. 639, 653. See also Note (1920) 8 Carir. L. REv. 188, 190; 
(1926) 14 id. 503. But compare the justification of the distinction in 1 Mrvor, THE 
Law or REAt Property (2d ed. 1928) § 555. Since the usual rule, that if conditions 
change sufficiently, use restrictions are no longer binding, applies, the result is slightly 
less stringent than it would be if restraints on alienation were allowed. Letteau v. 
Ellis, 122 Cal. App. 584, 10 P.(2d) 496 (1932). Cf. Clark v. Vaughan, 131 Kan. 438, 
292 Pac. 783 (1930), reaching the same result on restraints on alienation. 

80 “Tt may well be doubted whether when the ‘ use’ amounts to an exclusive 
occupation of the land it is not a tenancy.” (1920) 8 Carr. L. REv. 188, 190. But 
historically the fee simple has not been treated as including the unrestricted right of 
use. See Note (1926) 26 Cor. L. Rev. 88, 91. Building restrictions and those pro- 
hibiting undesirable occupations on the land, however, are different from prohibiting 
the personal use or occupation by the owner in fee simple. If racial restraints are 
to be allowed at all, it might be more logical to permit them in the form of re- 
strictions on occupation. See pp. 388-89, infra. 

81 “ A distinction that would treat with more seriousness an absolute restriction 
against alienation for however short a period . . . with more seriousness than a re- 
striction against alienation to a large race of people for half a century seems fanciful 
rather than real.” Maxwell, J., in White v. White, 108 W. Va. 128, 147, 150 S. E. 
531, 539 (1929). See Meredith, J. A., concurring, in Hutt v. Hutt, 24 Ont. L. R. 
574, 588 (Ct. App. 1911). 
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restraint against alienation to particular persons, or even from 
the much more common restraints limited as to time as well as to 
persons. But a definite comparison must await consideration of 
temporal restraints. 


RESTRAINTS QUALIFIED AS TO TIME 


In the 19th century the idea arose that if restrictions are limited 
in duration they constitute an exception to the general rule that 
all forfeitures or restraints on the alienation of vested interests in 
fee are void. This alleged exception originated partly in state- 
ments of text writers and partly in a misapprehension of one or 
two old cases, but its chief impetus was the language of Sir George 
Jessel in In re Macleay.* Jessel’s words have often been attacked 
as mere dicta, but it may well be argued that they were part of the 
holding in the case and entitled to the respect due the judgment of 
so eminent a Master of the Rolls.** Some years after the Macleay 
case, Pearson, J., in In re Rosler ** took occasion to criticize 
severely the statements of the Master of the Rolls, and the subse- 
quent cases have generally divided into those accepting the doc- 
trine of one of these cases and those following the other. Most of 
the United States have chosen to follow Pearson, J.,°° though in 


32 L. R. 20 Eq. 186, 190 (1875). For the history of this alleged exception, see 
Gray, op. cit. supra note 1, at 45-54; Sweet, Restraints on Alienation (1917) 33 
L. Q. Rev. 236, 342, 348-51. Impetus was given to the idea that there was an al- 
ready established exception by the remarks of the “ eminent conveyancer ” consulted 
during the argument in Churchill v. Marks, 1 Coll. 441, 445 (Ch. 1844). One of the 
most confusing of the old cases, Large’s Case, 2 Leon. 82 (K. B. 1577), 3 id. 182 
(K. B. 1577), seems to have first been accurately explained by Christiancy, J., in 
Mandlebaum v. McDonell, 29 Mich. 78, 103 (1874). 

33 See Sweet, supra note 32, at 350. Jessel clearly stated that the restraint before 
him was qualified as to both mode and persons. See L. R. 20 Eq. 186, 189. His 
remarks as to the temporal element were less specific. Jd. at 190. He did not 
clearly state whether he regarded one qualification as sufficient to validate the re- 
straint or relied upon a combination, but he placed most emphasis on the limitation 
as to persons. The suit was by a vendor for specific performance, but only counsel 
for the purchaser argued, and they prevailed. 

34 26 Ch. D. 801, 817 (1884). As is pointed out in (1884) 28 Sor. J. 559, Pearson, 
J., held the restraint before him absolute and unqualified, so that any remarks con- 
cerning partial restraints were, strictly speaking, dicta. The decision, however, was 
inconsistent with In re Macleay, and is quite properly regarded as the leading Eng- 
lish case in opposition to the English view. See (1929) 73 Sov. J. 244. 

35 Among the many cases which have so held are Potter v. Couch, 141 U. S. 296 
(1891) ; Ripperdan v. Weldy, 149 Cal. 667, 87 Pac. 276 (1906) ; Stamey v. McGinnis, 
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many of the earlier cases are dicta in support of In re Macleay.** 
A few decisions directly hold that a restraint is valid simply be- 
cause it is to continue for only a limited period. Very frequently, 
however, restraints have been upheld which were further limited 
as to persons or mode of alienation, or, as in In re Macleay, as to 
both. 

At the time Professor Gray prepared the second edition of 
his book, he considered Ontario to be the only jurisdiction which 
definitely supported Jessel and sustained restraints on fees be- 
cause qualified as to time. When he wrote, the prevailing de- 
cisions of that province clearly supported restrictions lasting for 
a considerable period.*’ But at the present time the Ontario 
courts probably would not uphold a restraint for a period as long 
as a single life, on the ground that it is limited in time, and might 
require that it be limited also in some other way. 


145 Ga. 226, 88 S. E. 935 (1916); Department of Public Works v. Porter, 327 Il. 
28, 158 N. E. 366 (1927); Davidson v. Auwerda, 192 Iowa 1338, 186 N. W. 406 
(1922) (but cf. cases cited, note 71, infra) ; Turner v. Hallowell Sav. Inst., 76 Me. 
527 (1884) ; Northwest Real Estate Co. v. Serio, 156 Md. 229, 144 Atl. 245 (1929), 
(1929) 38 Yate L. J. 1153; Southard v. Southard, 210 Mass. 347, 95 N. E. 941 
(1911) ; Watkins v. Minor, 214 Mich. 380, 183 N. W. 186 (1921) ; Kessner v. Phillips, 
189 Mo. 515, 88 S. W. 66 (1905) ; Triplett v. Triplett, 332 Mo. 870, 60 S. W.(2d) 13 
(1933); Flanders v. Parker, 80 N. H. 566, 120 Atl. 558 (1923); Booker v. Booker, 
119 App. Div. 482, 104 N. Y. Supp. 21 (2d Dept. 1907) ; Combs v. Paul, 191 N. C. 789, 
133 S. E. 93 (1926) ; Baker v. Alexander, 24 Ohio App. 117, 156 N. E. 223 (1926); 
Stone v. Easter, 93 Okla. 68, 219 Pac. 653 (1923); Friswold v. United States Nat. 
Bank, 122 Ore. 246, 257 Pac. 818 (1927); Pattin v. Scott, 270 Pa. 49, 112 Atl. g11 
(1921) ; Goffe v. Karanyianopoulos, 166 Atl. 547 (R. I. 1933); Son v. Shealy, 112 
S. C. 312, 99 S. E. 825 (1919) [but see Lynch v. Lynch, 161 S. C. 170, 180, 159 S. E. 
26, 30 (1931) ] ; Swann v. Gunderson, 51 S. D. 588, 215 N. W. 884 (1927) ; O’Connor 
v. Thetford, 174 S. W. 680 (Tex. Civ. App. 1915) ; Cobb v. Moore, 90 W. Va. 63, 
tro S. E. 468 (1922) ; Zillmer v. Landguth, 94 Wis. 607, 69 N. W. 568 (1896). 

86 See Cowell v. Springs Co., 100 U.S. 55, 57 (1879) ; Robinson v. Randolph, 21 
Fla. 629, 645 (1885) ; Queensborough Land Co. v. Cazeaux, 136 La. 724, 728, 67 So. 
641, 643 (1915); Simonds v. Simonds, 3 Metc. 558, 562 (Mass. 1842); Dougal v. 
Fryer, 3 Mo. 40, 43 (1831) ; Jackson v. Schutz, 18 Johns. 174, 184 (N. Y. 1820) [cef. 
Farmers’ Loan & Trust Co. v. Pierson, 130 Misc. 110, 222 N. Y. Supp. 532 (Sup. Ct. 
1927) (based, however, on corporation law) |]; Yost v. McKee, 179 Pa. 381, 385, 36 
Atl. 317, 318 (1897). 

87 Pennyman v. McGrogan, 18 U. C. C. P. 132 (1868) (20 years); Earls v. 
McAlpine, 27 Grant Ch. 161 (1879), appeal dismissed, 6 Ont. App. R. 145 (1881) (life 
of a third person) ; Jn re Winstanley, 6 Ont. 315 (Ch. D. 1884) (life of the devisee) ; 
In re Northcote, 18 Ont. 107 (Ch. D. 1889) ; see Smith v. Faught, 45 U. C. Q. B. 
484, 488 (1881) (life of devisee but not violated by mortgage). But cf. In re Watson 
& Woods, 14 Ont. 48 (Ch. D. 1887); Heddlestone v. Heddlestone, 15 Ont. 280 
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On the other hand, Kentucky, the principal jurisdiction in the 
United States to uphold temporally qualified restraints in 1895, 
and to whose decisions Gray gave little weight, has continued to 
profess adherence to its doctrine and has defined the boundaries 
fairly clearly.** Prior to 1895, Kentucky had established the 
principle that restraints limited in time were valid and had ruled 
that a perpetuities statute, making invalid the suspension of the 
power of alienation for more than lives in being and twenty-one 
years, fixed the possible maximum for such a restriction.*® In 
1905 the court held that where a testator had devised land to 
W for life, remainder in fee to A and B, a restraint on the sale of 
the land during W’s life was valid.” This was not taken to mean 
that a devise in fee could be restrained during the life of the de- 
visee, and such a restriction was held invalid.** It was then de- 
cided that if the restraint is to be measured by years, it must not 
last more than twenty-one years.** Finally, in Kentland Coal & 


(Q. B. D. 1888). In 1903 the Canadian Supreme Court held on appeal from Ontario 
that a restraint for 25 years was void. The opinions are unsatisfactory, and the basis 
of the decision may have been that the duration of the restraint exceeded the period 
of perpetuities. Blackburn & Cox v. McCallum, 33 S. C. R. 65 (1903). The decision, 
however, caused Alberta and British Columbia to rule that all restraints limited in 
time are void. In re Winsnes, [1924] 2 W. W. R. 561 (Alta.); Im re Carr, 20 
D. L. R. 74 (B. C. 1914). But Ontario courts held that the Blackburn case did not 
compel them to declare void restraints on sale or mortgage for the lives of devisees 
in fee. In re Martin & Dagneau, 11 Ont. L. R. 349 (Weekly Ct. 1906) ; In re Porter, 
13 Ont. L. R. 399 (Div. Ct. 1907). But more recently Ontario has bowed to the 
construction followed in the Western Provinces. Hutt v. Hutt, 24 Ont. L. R. 574 
(Ct. App. 1911) ; In re Ferguson & Rowley, 19 Ont. W. N. 16 (Weekly Ct. 1920) ; 
cf. In re Goodhue Trusts, 47 Ont. L. R. 178 (Weekly Ct. 1920); Paul v. Paul, 20 
Ont. W. N. 109 (Div. Ct. 1921). See (1920) 56 Can. L. J. 244, 289, 370. 

88 For an excellent discussion of the Kentucky cases, see Roberts, Future Prop- 
erty Interests in Kentucky (1925) 13 Ky. L. J. 186. 

39 Stewart v. Brady, 3 Bush. 623 (Ky. 1868). Ernst v. Shinkle, 95 Ky. 608, 26 
S. W. 813 (1894), held that a restraint which would last beyond lives in being and 
twenty-one years was void. The Kentucky perpetuities statute (Ky. Srar. (Car- 
roll, 1930) § 2360) forbids the suspension of the absolute power of alienation, and 
this phrasing has led to some confusion as to its effect. 

40 Lawson v. Lightfoot, 27 Ky. L. Rep. 217, 84 S. W. 739 (1905). } 

41 Harkness v. Lisle, 132 Ky. 767, 117 S. W. 264 (1909). Accord: Cropper v. 
Bowles, 150 Ky. 393, 150 S. W. 380 (1912) ; Brock v. Conkwright, 179 Ky. 555, 200 
S. W. 962 (1918) ; see Cammack v. Allen, 199 Ky. 268, 272, 250 S. W. 963, 964 
(1923). But Frazier v. Combs, 40 Ky. 77, 130 S. W. 812 (1910), held a restraint for 
the life of the grantor reasonable and valid. 

42 Saulsberry v. Saulsberry, 140 Ky. 608, 131 S. W. 491 (1910). The court relied 
on the perpetuities statute. 
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Coke Co. v. Keen,** the court held that when there is no gift over 
on breach of a prohibition against alienation during the life of the 
grantor, a deed by the grantee is only voidable and not void, that 
only the grantor or his heirs ** may take advantage of such breach, 
and must do so within the life of the restriction. The condition, 
and the right of the grantor to take advantage of it, need not be 
expressly stated in the grant, however. In recent years the cases 
which have been litigated have involved restraints in excess of 
the period laid down by the Kentucky court as the maximum, and 
none has been held valid.*® 

Since 1895 several other jurisdictions have upheld restraints 
because they were limited in time. Such was apparently the hold- 
ing of the Colorado court in Cronk v. Shoup.*® The law in the 
lower Indiana courts would seem in accord,*’ but a definite de- 
cision by the highest court is still lacking. Kansas ** and Min- 
nesota *° have lately joined the ranks. Maryland, in 1934, held 


43 168 Ky. 836, 183 S. W. 247 (1916). This case clearly established that a re- 
straint without any provision for termination of the estate is not valid in Kentucky 
although limited in time. 

44 Accord: Francis v. Big Sandy Co., 171 Ky. 209, 188 S. W. 345 (1916), Note 
(1917) 2 Corn. L. Q. 134; Price v. Virginia Iron & Coal Co., 171 Ky. 523, 188 S. W. 
658 (1916). The Kentland case overruled earlier cases insofar as they held that heirs 
of the grantee could take advantage of the breach. Frazier v. Combs, 140 Ky. 77, 130 
S. W. 812 (1910) ; Pond Creek Coal Co. v. Runyan, 161 Ky. 64, 170 S. W. sor (1914). 

45 Ramey v. Ramey, 195 Ky. 673, 243 S. W. 934 (1922) (restraints on remain- 
dermen for their lives, void) ; Cammack v. Allen, 199 Ky. 268, 250 S. W. 963 (1923) 
(life of devisee, void); Perry v. Metcalf, 216 Ky. 755, 288 S. W. 694 (1926) (30 
years, void) ; Saffold v. Wright, 228 Ky. 594, 15 S. W.(2d) 456 (1929) (perpetual, 
void). Cf. Speckman v. Meyer, 187 Ky. 687, 220 S. W. 529 (1920) (restraint valid 
but did not cover alienation by will). 

46 70 Colo. 71, 197 Pac. 756 (1921). See Chandler v. Ziegler, 88 Colo. 1, 5, 6, 
291 Pac. 822, 824 (1930). But cf. Walton v. Wormington, 89 Colo. 355, 2 P.(2d) 
1088 (1931). 

47 Matlock v. Lock, 38 Ind. App. 281, 73 N. E. 171 (1905). Accord: Vaubel v. 
Lang, 81 Ind. App. 96, 140 N. E. 69 (1924). Both cases call the interest a deter- 
minable or conditional fee. Cf. Noth v. Noth, 292 Ill. 536, 127 N. E. 113 (1920); 
McIntyre v. Dietrich, 294 Ill. 126, 128 N. E. 321 (1920); see note 57, infra. 

48 Hinshaw v. Wright, 124 Kan. 192, 262 Pac. 601 (1928) ; see Wright v. Jenks, 
124 Kan. 604, 609, 261 Pac. 840, 842 (1927). 

49 Furst v. Lacher, 149 Minn. 53, 182 N. W. 720 (1921); see Fraser, Rules 
Against Restraints on Alienation and Against Suspension of the Absolute Power of 
Alienation in Minnesota (1924) 8 Minn. L. Rev. 185, 192. But see Morse v. Blood, 
68 Minn. 442, 443, 71 N. W. 682 (1897) ; cf. Hause v. O’Leary, 136 Minn. 126, 161 
N. W. 392 (1917). 
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valid a restraint because limited in time,” although the result was 
clearly inconsistent with its prior decisions." Thete is even a 
Mississippi dictum to the effect that any restraint is valid so long 
as it does not exceed the period of the Rule against Perpetuities, in 
that state two lives, but the restraint actually involved was for 
only one life.** A recent opinion in Nebraska and older de- 
cisions in Tennessee * indicate that those states, as well, look 
favorably upon restraints limited in time. 

Some difficulty has arisen in distinguishing those restraints 
which provide for forfeiture on an attempted alienation and 
those which do not. In the Macleay case the restraint was in the 
form of a condition, with forfeiture resulting from an attempt to 
convey in violation of the restriction; sometimes the violation 
brings into effect a limitation over. But in a number of American 
cases no provision is made, either by way of condition or con- 
ditional limitation, for the estate to cease on an attempted aliena- 
tion.» These cases involve restraints in the pure sense of the 


50 Wilson v. Barnes, 169 Atl. 791. 

51 Gischell v. Ballinan, 131 Md. 260, ror Atl. 698 (1917) ; Northwest Real Estate 
Co. v. Serio, 156 Md. 229, 144 Atl. 245 (1929). 

52 See Crawford v. Solomon, 131 Miss. 792, 801, 95 So. 686, 687 (1923), severely 
criticized in West Tenn. Co. v. Townes, 52 F.(2d) 764, 766 (N. D. Miss. 1931). 

53 See Peters v. Northwestern Mutual Life Ins. Co., 119 Neb. 161, 169, 227 N. W. 
917,921 (1929). See also Albin v. Parmele, 70 Neb. 740, 743, 98 N. W. 29, 31 (1904). 
But cf. Loosing v. Loosing, 85 Neb. 66, 122 N. W. 707 (1909). 

54 Stones v. Maney, 3 Tenn. Ch. 731 (1878) ; Fowlkes v. Wagoner, 46 S. W. 586, 
593 (1898) ; Overton v. Lea, 108 Tenn. 505, 556, 68 S. W. 250, 262 (1902). 

55 Cronk v. Shoup, 70 Colo. 71, 197 Pac. 756 (1921) ; Abbott v. Perkins, 90 Kan. 
45, 132 Pac. 1177 (1913); Stewart v. Brady, 3 Bush. 623 (Ky. 1868); Wallace v. 
Smith, 24 Ky. L. Rep. 139, 68 S. W. 131 (1902); Lawson v. Lightfoot, 27 Ky. L. 
Rep. 217, 84 S. W. 739 (1905) ; Frazier v. Combs, 140 Ky. 77, 130 S. W. 812 (1910) ; 
Pond Creek Coal Co. v. Runyan, 161 Ky. 64, 170 S. W. sor (1914) ; Kentucky River 
Coal Co. v. Frazier, 161 Ky. 374, 170 S. W. 986 (1914) ; Crawford v. Solomon, 131 
Miss. 792, 95 So. 686 (1923) ; see Peters v. Northwestern Mutual Life Ins. Co., 119 
Neb. 161, 169, 227 N. W. 917, 921 (1929); cf. Grand Island Trust Co. v. Snell, 125 
Neb. 148, 249 N. W. 293 (1933). Of these, Abbott v. Perkins and the two Frazier 
cases are the strongest decisions, as in them the grantee, or his heirs, was permitted 
to treat a subsequent conveyance as void and recover the land. In the Runyan case 
the grantor sued a transferee of the grantee; the court held the grantee’s conveyance 
void, ruling that the property would go to the grantee’s children as his heirs. But 
Wright v. Jenks, 124 Kan. 604, 261 Pac. 840 (1927), is contrary to the Abbott case 
on this point, and the Kentucky cases were overruled by Kentland Coal & Coke Co. 
v. Keen, 168 Ky. 836, 183 S. W. 247 (1916). The other cases were for specific per- 
formance or construction of a will, and in them the issue was not as strongly presented 
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word, the transferor intending that title shall remain in the trans- 
feree regardless of the latter’s attempts to divest himself of title 
and the attempts of his creditors to exercise their rights. In 
Ontario and Kentucky where most of the restraints without pro- 
vision for cesser have arisen, the courts would probably be inclined 
to treat them as though they were conditions, thus avoiding the 
difficulty.°° In Indiana most cases have involved conditions, and 
this is probably what has caused the courts to refer to the in- 
terests as conditional or determinable fees on which a restraint 
is valid. 

Jessel stated that a restraint qualified as to time must not endure 
beyond the period of the Rule against Perpetuities,*° and there 
are American decisions in accord.” But there seems to be no 


to the courts as in cases where the plaintiffs sought to treat conveyances in violation 
of the restriction as void and of no effect. 

56 Although the testator, in Earls v. McAlpine, did not employ the usual words 
of condition, the provision was treated as a condition. 27.Grant Ch. 161, 164 (1879), 
appeal dismissed, 6 Ont. App. 145 (1881). In McRae v. McRae, 30 Ont. 54, 60 (Div. 
Ct. 1898), Meredith, J. A., pointed out the difficulty of reading a condition into such 
restraints. In re Bell, 30 Ont. 318 (Weekly Ct. 1899), held that a mortgage for- 
feited the estate, although a condition was not expressed. Since Kentland Coal & Coke 
Co. v. Keen, 168 Ky. 836, 183 S. W. 247 (1916), and Francis v. Big Sandy Co., 171 
Ky. 209, 188 S. W. 345 (1916), the law of Kentucky seems to be that the court will 
treat simple restraints as conditions with rights of entry. 

57 Matlock v. Lock, 38 Ind. App. 281, 73 N. E. 171 (1905), held that a re- 
straint until the devisee reached 40 was valid and that the fee was conditional, there 
also being a limitation over on death under 40 without children. Vaubel v. Lang, 81 
Ind. App. 96, 140 N. E. 69 (1923), involved a similar devise, except that the period 
was life for both the restraint and the gift over on death without children. But 
Batman, J., said, “ The power of disposition, which accompanies a general or indefi- 
nite devise, and thus makes the estate granted a fee simple, need not become effec- 
tive on the death of the testator, but the right to exercise such power may be de- 
ferred, within the limitations prescribed by the statute against perpetuities. During 
such time a determinable fee may exist in the first taker, which will be enlarged into 
a fee simple, upon the happening of the event that marks the limit of time during 
which the power of alienation is withheld. . . .” Id. at 106, 140 N. E. at 72. If this 
statement represents the Indiana law, then by attaching a restraint lasting no longer 
than the perpetuities period, the testator reduces the estate from a fee to a deter- 
minable fee and thus validates the-restraint. But cf. Noth v. Noth, 292 IIl. 536, 127 
N. E. 113 (1920) ; McIntyre v. Dietrich, 294 Ill. 126, 128 N. E. 321 (1920). 

58 In re Macleay, L. R. 20 Eq. 186, 190 (1875). 

59 Fowler v. Duhme, 143 Ind. 248, 42 N. E. 623 (1896) ; Ernst v. Shinkle, 95 Ky. 
608, 26 S. W. 813 (1894) ; Morton’s Guardian v. Morton, 120 Ky. 251, 85 S. W. 1188 
(1905) ; Saulsberry v. Saulsberry, 140 Ky. 608, 131 S. W. 491 (1910) ; Perry v. Met- 
calf, 216 Ky. 755, 288 S. W. 694 (1926). In re Groth’s Will, 128 Misc. 905, 220 
N. Y. Supp. sos (Surr. Ct. 1927), may belong with these cases, since Surrogate 
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decision sustaining a restriction, otherwise unqualified, for a 
period of that length, although there are dicta that such a re- 
straint would be valid.** When a simple restraint is imposed, 
with no provision for termination of the estate on breach, since 
the interest is vested, there is clearly no violation of the common- 
law Rule against Perpetuities. When the restraint takes the 
form of a condition, Jessel’s dictum is clearly correct in England, 
but in the United States conditions are not subject to the Rule.” 
On the other hand, the executory interest after a conditional limi- 
tation is subject to the Rule in both countries. But in states where 
the perpetuities statute has been modeled after New York’s, for- 
bidding the suspension of the absolute power of alienation for more 
than a given period, there has been some tendency to treat it as 
authorizing restraints short of the statutory period. Chap- 
lin contends that such a statute does not apply to simple restraints 
and certainly affords no foundation for their validity.°* In Ken- 
tucky the problem was further confused by judicial uncertainty 
as to‘just what the statute was meant to cover, but the view now 
seems to be that it is merely declaratory of the common-law Rule 


against Perpetuities.° Since most courts permitting restraints 


Slater held the restraint void as “ contravening the statute ”, without specifying the 
statute. Cf. Blackburn & Cox v. McCallum, 33 S. C. R. 65 (1903). But cf. In re 
Porter, 13 Ont. L. R. 399, 402 (Div. Ct. 1907). 

60 The perpetual restraint in O’Sullivan v. Phelan,’'17 Ont. 730 (Ch. D. 1889), 
was qualified as to persons and confined to sale, but so limited was held valid. In 
Forquer v. Bovard, 154 Ky. 377, 157 S. W. 724 (1913), the restraint was for the exact 
period of perpetuities, but the court did not pass on the question, holding there was 
no violation. 

61 See Vaubel v. Lang, 81 Ind. App. 96, 106, 140 N. E. 69, 72 (1923) ; cf. Gillespie 
v. Winston’s Trustee, 170 Ky. 667, 186 S. W. 517 (1916) ; Sparrow v. Sparrow, 171 
Ky. 1o1, 186 S. W. 904 (1916). But cf. Cammack v. Allen, 199 Ky. 268, 272, 250 
S. W. 963 (1923). And see Roberts, supra note 38, at 190; Crawford v. Solomon, 
131 Miss. 792, 801, 95 So. 686, 687 (1923), cited in note 52, supra. 

62 See J. Warren, supra note 29, at 653. 

63 See cases cited in notes 55, 61, supra. 

64 See SUSPENSION OF THE POWER OF ALIENATION (3d ed. 1928) § 176. But see 
Anderson, loc. cit. supra note 4. 

65 Cammack v. Allen, 199 Ky. 268, 273, 250 S. W. 963, 965 (1923). Thomas, J., 
said that the statute was “ but declaratory of the common law and was intended 
only as a statute against perpetuities. . . .” Compare Perry v. Metcalf, 216 Ky. 755, 
288 S. W. 694 (1926). The earlier cases had disagreed as to whether the test was one 
of vesting or only of suspension of alienation in the sense that the property could 
not by any agreement of those holding interests be conveyed. 
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limited in time purport to judge them by a standard of reasonable- 
ness, there is no objection to their selecting the period of the 
Rule against Perpetuities as the maximum for the duration of 
restrictions not falling within the Rule itself. But the tendency 
—and probably a wise one — is to select a shorter period. 

A standard of reasonableness, whatever it may be, is seemingly 
easier to apply to restraints limited in time than to those qualified 
as to persons. When the validity arises solely from the temporal 
qualification, what is reasonable will be fairly uniform in most 
cases, and the limits are not too difficult to define, as Kentucky 
has demonstrated.*° Thus judged, restraints qualified as to time 
should more readily be received into the law than restraints quali- 
fied as to persons. 

When the social desirability of personal and temporal restraints 
is in the balance, however, the advantage weighs heavily with the 
former. While prohibitions against transfer to certain named 
persons are sometimes just a means of satisfying personal grudges, 
_ far more often are they really designed to protect the donee from 
the blandishments of unscrupulous relatives or to prevent the 
property from falling into the hands of those who would put it to 
unsocial uses. And forbidding alienation to members of par- 
ticular races may serve a socially useful end, not only in preserving 
the value of the land, but in avoiding racial friction, which all 
too frequently in this country has resulted in serious breaches 
of the peace, in arson and even murder. It is the undesirability of 
the physical occupation of the land by certain minority races, 
however, and not their ownership which is the object of the re- 
strictions.*’ Consequently, those courts which have forbidden 
restraints on alienation to certain races but have allowed occu- 
pancy or use of land by them to be restricted * have reached a 
result which obtains the desired object, while preserving the tradi- 


86 See pp. 383-84, supra. 

87 See Ribble, Legal Restraints on the Choice of Dwelling (1930) 78 U. oF Pa. L. 
Rev. 842, 849; Note (1933) 10 N. Y. U. L. Q. Rev. 381. Statutes forbidding aliens 
to hold land have been upheld. Terrace v. Thompson, 263 U.S. 197 (1923) ; Porter- 
field v. Webb, 263 U. S. 225 (1923). States may require separate railroad cars for 
Negroes. Plessy v. Ferguson, 163 U. S. 537 (1896). Private schools may be pro- 
hibited from teaching the two races at the same time and place. Berea College v. 
Commonwealth, 123 Ky. 209, 94 S. W. 623 (1906). 

88 See pp. 379-80, supra. 
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tional attitude of the common law towards restraints on aliena- 
tion. No such justification can be found for most restraints in 
which the testator or grantor forbids conveyance except to cer- 
tain persons, usually those of the same name or members of his 
family. And most restraints limited in time are imposed merely 
for the purpose of satisfying the vain desire of testators or grantors 
to control their property after it leaves their ownership. The re- 
sult of these prohibitions is that for a period after transfer the 
property is bound by the dead hand. If the restraint includes 
mortgages, the owner not only cannot entirely liquidate his in- 
terest, he cannot even borrow against it for his pressing needs; 
and a total restraint requires him to continue his residence or busi- 
ness there regardless of changing conditions. 

Most courts and writers disapprove of restraints limited only 
in time. The customary objection is that they are repugnant to 
fees — the common justification of the general rule against re- 
strictions. This argument proceeds on the hypothesis that the 
restraint is absolute for the period specified, but actually most 
are further limited as to class or mode, and it is of course obvious 
that a restraint which is valid because limited in some other way 
does not become void because it is also limited in time. The only 
question of importance arises in a case in which the court must 
decide whether a restraint which is not otherwise curtailed be- 
comes good because of a temporal limitation. That any restraint 
on alienation, though limited in time, is in some measure repug- 
nant to a pristine fee is clear, but if a jurisdiction permits other 
partial restraints, it is difficult to see why those qualified as’to time 
should be more repugnant. This is not to say that they are more 
desirable.® 

In considering the-validity of restraints limited in time on con- 
tingent interests, the technical nature of common-law estates is 
again made the basis of decision—this time to upheld the re- 
striction. While any vested remainder is usually treated like a 
fee in possession so far as temporal restraints are concerned,” 


69 See pp. 405-06, infra. 
70 Freeman v. Phillips, 113 Ga. 589, 38 S. E. 943 (1901) ; Voellinger v. Kirchner, 
314 II. 398, 145 N. E. 638 (1924) ; Department of Public Works v. Porter, 327 IIl. 28, 
158 N. E. 366 (1927) ; Mandlebaum v. McDonell, 29 Mich. 78 (1874) ; Watkins v. 
Minor, 214 Mich 380, 183 N. W. 186 (1921) ; Hause v. O’Leary, 136 Minn. 126, 161 
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the established view is that alienation of a contingent remainder 
may be restricted." Gray argued that the restriction acted as a 
condition precedent rather than subsequent and so was not in- 
consistent with the policy of the law in favor of keeping vested 
interests unfettered.” Others have found that restraints on con- 
tingent remainders may be justified with those on life estates 
under the general principle that a restraint is permissible when- 
ever a reversionary or remainder interest is outstanding.” Yet 
a third rationale is found in the historical fact that contingent re- 
mainders were totally inalienable at common law, and that, there- 
fore, no necessary incident of the estate is removed by the restric- 
tion."* North, J., writing the opinion of In re Porter,” extended 
the doctrine to include vested interests subject to divestment, 


N. W. 392 (1917). But cf. Furst v. Lacher, 149 Minn. 53, 182 N. W. 720 (1921). 
Where restraints limited in time are allowed, they are sustained on remainders in fee, 
as well as on fees in possession. Lawson v. Lightfoot, 27 Ky. L. Rep. 217, 84 S. W. 
739 (1905) (restraint during life of the life tenant). But in Kentucky a restraint for 
the life of a remainderman is void. Ramey v. Ramey, 195 Ky. 673, 243 S. W. 934 
(1922) ; see pp. 383-84, supra. 

71 Fulton v. Fulton, 179 Iowa 948, 162 N. W. 253 (1917) ; Wohlgemuth v. Des 
Moines Nat. Bank, 199 Iowa 649, 192 N. W. 248 (1925), Note (1923) 8 Iowa L. 
Butt. 247; Dickerson v. Morse, 200 Iowa 115, 202 N. W. 601 (1925), Note (1925) 
10 Iowa L. Butt. 317; Morton’s Guardian v. Morton, 120 Ky. 251, 85 S. W. 1188 
(1905) ; Gordon v. Tate, 314 Mo. 508, 284 S. W. 497 (1926). See Conger v. Lowe, 
124 Ind. 368, 370, 24 N. E. 889, 890 (1890) ; Mandlebaum v. McDonell, 29 Mich. 78, 
88 (1874) ; Sloman v. Cutler, 258 Mich. 372, 374-75, 242 N. W. 735, 736 (1932); De 
Peyster v. Michael, 6 N. Y. 467, 492 (1852). 

72 See Gray, op. cit. supra note 1, §§ 46, 514. 

73 See Conger v. Lowe, 124 Ind. 368, 370, 24 N. E. 889 (1890) ; Mandlebaum v. 
McDonell, 29 Mich. 78, 88-89 (1874) ; cf. Sloman v. Cutler, 258 Mich. 372, 242 N. W. 
735 (1932). 

74 See Fulton v. Fulton, 179 Iowa 948, 966, 162 N. W. 253, 258 (1917) ; Gordon 
v. Tate, 314 Mo. 508, 515, 284 S. W. 497, 499 (1926). 

75 [1892] 3 Ch. 481. Kales cites this case for the proposition that in England a 
provision for forfeiture where the interest is vested and indefeasible is valid. Es- 
TATES, FUTURE INTERESTS AND ILLEGAL CONDITIONS AND RESTRAINTS IN ILLINo!Is (2d 
ed. 1920) 713. Dean Fraser adopts this from Kales. See supra note 49, at 187, 
n.10. The only justification for this position lies in the argument that when the 
interest, which the case declared forfeited, was transferred it had vested indefeasibly. 
Although this may be true, the learned justice confined his decision to vested interests 
subject to divestment, and there is no reason to believe that the English law is cor- 
rectly stated by Kales and Fraser. Gray, op. cit. supra note 1, § 51a, and Sweet, 
supra note 32, at 246, agree with the view of the case adopted by the writer. Gray 
doubted whether the learned justice even intended to hold that a vested remainder 
subject to divestment could be restrained, and thought that if he did, the decision 
was incorrect. 
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contending that there was little reason for distinguishing such an 
interest from a contingent remainder.”* There may be common 
sense in this view, but it disregards the reasons on which the rule 
as to contingent remainders is based. From the point of view of 
policy contingent interests are easily differentiated. Their market 
value is not great and is highly speculative, and where their aliena- 
tion is permitted, they do not add much to the free flow of com- 
merce or the advance of the community.” 


RESTRAINTS QUALIFIED AS TO MANNER 


Probably in almost all jurisdictions limitation to some particu- 
lar mode or modes of alienation does not validate a restraint any 
more than does limitation in time.” Restrictions qualified only 
as to manner have rarely arisen, usually being qualified also as 
to persons, or time, or both, but the addition of a limitation on 
the manner of alienation forbidden has influenced some courts in 
favor of the validity of such restraints. Sir George Jessel gave 
weight to the fact that the restraint before him was limited to 
alienation by sale, declaring that it did not include mortgages.” 


76 “T cannot see that there is any distinction in principle between a contingent 
share and a share which is vested, but is liable to be divested. I quite understand the 
difference between the two; but I do not see any principle upon which I can say that 
the clause of forfeiture in the present will cannot apply to a vested share subject to 
divesting, although it would apply to a contingent share.” [1892] 3 Ch. 481, 488. 

77 One rather objectionable result in Iowa of allowing restraints on contingent 
remainders has been some peculiar decisions as to the difference between vested and 
contingent interests, the result apparently being that a restraint is sufficient to make 
the interest contingent. See cases cited note 71, supra. The reasoning is similar to 
that which leads the lower Indiana courts to treat a restraint as making the fee con- 
ditional or determinable, which in turn they regard as making the restraint valid. 
See cases cited note 57, supra, and compare the Illinois cases there cited. The circular 
reasoning of both the Iowa and Indiana courts is obviously fallacious. By this in- 
direct method Iowa may be regarded as upholding at least some restraints qualified 
in time. As to the present state of the law with regard to the alienability of con- 
tingent interests, see Roberts, Transfer of Future Interests (1931) 30 Micu. L. Rev. 
349. 

78 See Gray, op. cit. supra note 1, §§ 55 et seq.; Sweet, supra note 32, at 351. For 
a similar statement based on the test of substantial suspension of the power of 
alienation, see (1929) 67 L. J. 357. But cf. 3 Trrrany, Reat Property (3d ed. 
1920) 2309 (such a restraint is “ perhaps ” invalid) ; Note (1926) 26 Cor. L. REv. 
88, 91 (finding a tendency to uphold them). 

79 In re Macleay, L. R. 20 Eq. 186, 189 (1875). Sweet has called this part of the 
decision mere make-weight. See supra note 32, at 351. But see Jn re Martin & 
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As a matter of intention, it is probable that most testators or 
grantors in forbidding sale desire to prohibit all inter vivos aliena- 
tion during the period of the restraint and have no intent to dis- 
tinguish the various forms of transfer. The broadest decision 
recognizing that limiting a restriction as to mode of alienation will 
at least contribute to its validity is O’Sullivan v. Phelan,*° in which 
the testator forbade sale to any but O’Sullivans in his own family 
and made the restraint binding on “ every purchaser of said prop- 
erty”. Any court, however, which adopts the Jessel rule, that 
the restraint is valid if the absolute power of alienation is not sub- 
stantially suspended, should give some weight to the extent to 
which the manner of alienation is restricted. 

In the United States, although the question has seldom arisen, 
the courts have shown no pronounced tendency to adopt an ex- 
ception in favor of restraints which are limited as to the manner 
of alienation forbidden.** But problems of construction are apt 
to becloud the issue in cases involving this type of restriction. 
A limitation may, for example, be a life estate with a power of 
appointment by will, either general or special, and with a gift over 
in default of appointment, or it may be a fee with alienation inter 
vivos restrained and a gift over on intestacy. When the latter 
construction is adopted, most courts would hold the restraint and 
gift over void. These two limitations are apt to be further con- 
fused with gifts of life estates with general powers of appointment 
by deed or will, which are treated as conveying fees. Still another 
common form of limitation not to be confused with restraints on 
alienation is the gift over on intestacy, namely, on failure to alien. 
Such a limitation is to be distinguished from a gift over on failure 


Dagneau, 11 Ont. L. R. 349, 357 (Weekly Ct. 1906). Ontario courts have held 
restraints on sale not violated by mortgages. Smith v. Faught, 45 U. C. Q. B. 484 
(1881) ; Meyers v. Hamilton Prov. Loan Co., 19 Ont. 358 (1890). In re Bell, 30 
Ont. 318 (Weekly Ct. 1899), held a mortgage forfeited the estate. Accord: In re 
Martin & Dagneau, supra; In re Porter, 13 Ont. L. R. 399 (Div. Ct. 1907). 

80 17 Ont. 730 (Ch. D. 1889). 

81 Cases holding such restraints void include McFadden v. McFadden, 302 IIl. 
504, 135 N. E. 31 (1922); Gischell v. Ballman, 131 Md. 260, 101 Atl. 698 (1917) ; 
Cushing v. Spalding, 164 Mass. 287, 41 N. E. 297 (1895); Continental Ins. Co. v. 
New York & Harlem R. R., 187 N. Y. 225, 79 N. E. 1026 (1907). Two cases where 
restraints except by will were held void are Bonnell v. McLaughlin, 173 Cal. 213, 
159 Pac. 590 (1916) ; Kaufman v. Burgert, 195 Pa. 274, 45 Atl. 725 (1900). Contra: 
Libby v. Winston, 207 Ala. 681, 93 So. 631 (1922) semble. 
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to alien inter vivos, as the latter is really a restraint on alienation 
by will. At a time when heirs could not take except by descent, 
a gift over on intestacy, if valid, would prevent their taking, ex- 
cept insofar as potential heirs might acquire the property by deed. 
The result was that there was a restraint qualified, in some meas- 
ure, as to persons, though the courts did not so treat it. 

When property is transferred to several devisees or grantees as 
tenants in common, and partition is forbidden for a given period, 
most courts in this country hold the restriction valid.*? Some 
have reasoned that since there was never any right to partition 
at common law, therefore, like restraints on the separate estates 
of married women, they are valid.** This assumes that the gen- 
eral rule against restraints rests on repugnancy, and that anything 
which was not a part of the estate at common law may be re- 
stricted.** But Gray argued that a prohibition against partition 
was really not a restraint on alienation and so could be sustained,*™ 


82 Hill v. Gray, 160 Ala. 273, 49 So. 676 (1909); Dee v. Dee, 212 Ill. 338, 72 N. E. 
429 (1904) ; Cox v. Johnson, 242 Ill. 159, 89 N. E. 697 (1909) ; Daubman v. Daub- 
man, 353 Ill. 69, 186 N. E. 520 (1933) ; Brown v. Brown, 43 Ind. 474 (1873) (statute 
forbade if against testator’s intent) ; Porter v. Tracey, 179 Iowa 1295, 162 N. W. 
800 (1917); Young v. Young, 20 Ky. L. Rep. 1741, 49 S. W. 1074 (1899) ; Peterson 
v. Damoude, 98 Neb. 370, 152 N. W. 786 (1915); Hunt v. Wright, 47 N. H. 396 
(1867) ; Cahill v. Cahill, 62 N. J. Eq. 157, 49 Atl. 809 (1901) ; In re Reynolds Estate, 
5 Ohio Dec. 570 (1896) ; cf. McIntyre v. Dietrich, 294 Ill. 126, 128 N. E. 321 (1920). 
In American Trust Co. v. Nicholson, 162 N. C. 257, 78 S. E. 152 (1913), it was held 
that a condition against partition was not violated since the proceeds of the sale were 
not to be divided but reinvested. In the following cases the provisions were held void 
as restraints without consideration of them as restrictions on partition: Wright v. 
Hill, 140 Ga. 554, 79 S. E. 546 (1913) ; Leach v. Stephens, 159 Ga. 193, 125 S. E. 192 
(1924) ; Clark v. Clark, 99 Md. 356, 58 Atl. 24 (1904) ; In re Estate of Schilling, 102 
Mich. 612, 61 N. W. 62 (1894). But Wilson v. Barnes, 169 Atl. 791 (Md. 1934), is 
contrary to the Clark case. Such conditions were held invalid in Haeussler v. Mis- 
souri Iron Co., 110 Mo. 188, 19 S. W. 75 (1892); Adams v. Berger, 27 Abb. N. C. 
429, 18 N. Y. Supp. 33 (Sup. Ct. 1891) ; Greene v. Greene, 125 N. Y. 506, 26 N. E. 
739 (1891); Wuest v. Wuest, 11 Ohio Dec. 147 (1901) ; Murdock v. Lord, 31 Ohio 
Dec. 593 (1913). 

83 “Tn my judgment there is no absolute right to partition, but at best a right 
which rests in the discretion of the court, and a right the exercise of which would 
be inequitable in this instance. . . .” Reed, V. C., in Cahill v. Cahill, 62 N. J. Eq. 
157, 160, 49 Atl. 809, 810 (1901). See Dee v. Dee, 212 IIl. 338, 354, 72 N. E. 429, 


434 (1904). But see Haeussler v. Missouri Iron Co., 110 Mo. 188, 194, 19 S. W. 75, 


77 (1892). 

84 It was stated in Cox v. Johnson, 242 Ill. 159, 165, 89 N. E. 697, 710 (1909), 
that such a provision is not repugnant. 

85 See op. cit. supra note 1, § 30. 
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a position which has been adopted by some courts.*° It is true 
that the shares of the individuals in the undivided whole remain 
fully alienable, but the value of the interest is undoubtedly di- 
minished by the inability to obtain a partition, so that, practically, 
these restrictions have the effect of restraints.*’ If the doctrine 
against restraints is based on the policy in favor of the free com- 
mercial circulation of land, a prohibition against partition is 
within the principle. Judged by a standard of reasonableness, 
however, this is probably one of the least offensive forms of 
restraint. 


RESTRAINTS ON LEGAL LIFE ESTATES 


Professor Gray stated that a condition or limitation over on 
alienation of a legal life estate was valid, while a restraint which 
would void any transfer but would not terminate the estate was 
invalid.** His statement is still the law in most of the United 
States,** but deviations are discernible. In some states, for ex- 
ample, there has been a tendency to assimilate legal life estates to 
fees and to hold that no restraint is valid, regardless of its form,*° 


86 See Porter v. Tracey, 179 Iowa 1295, 1301, 162 N. W. 800, 802 (1917) ; Peter- 
son v. Damoude, 98 Neb. 370, 371, 152 N. W. 786, 787 (1915); Hunt v. Wright, 47 
N. H. 396, 399 (1867). 

87 See White, Restraints on Alienation, Spendthrift Trusts and Indestructible 
Trusts in Ohio (1928) 2 U. or Cry, L. REv. 333, 346. 

88 See op. cit. supra note 1, §§ 78, 134. And see also Sir Anthony Mildmay’s Case, 
6 Co. 40a, 43a (1606). ; 

89 Lewis v. Lewis, 76 Conn. 586, 57 Atl. 735 (1904) ; Gray v. Shinn, 293 Ill. 573, 
127 N. E. 755 (1920) ; Randolph v. Wilkinson, 294 Ill. 508, 128 N. E. 525 (1920) [but 
cf. Department of Public Works v. Porter, 327 Ill. 28, 158 N. E. 366 (1927) ] ; Conger 
v. Lowe, 124 Ind. 368, 24 N. E. 889 (1890); Thompson v. Murphy, 1o Ind. App. 
464, 27 N. E. 1094 (1894) ; Barnes v. Gunter, 111 Minn. 383, 127 N. W. 398 (1910) ; 
Wool v. Fleetwood, 136 N. C. 460, 48 S. E. 785 (1904) ; Lee v. Oates, 171 N. C. 717, 
88 S. E. 889 (1916); Mizell v. Bazemore & Cooper, 194 N. C. 324, 139 S. E. 453 
(1927); Lynch v. Lynch, 161 S. C. 170, 159 S. E. 26 (1931); Tscherne v. Crane- 
Johnson Co., 56 S. D. 101, 227 N. W. 479 (1929) ; Sprinkle v. Leslie, 36 Tex. Civ. 
App. 356, 81 S. W. ror8 (1904); Camp v. Cleary, 76 Va. 140 (1882); Mears v. 
Taylor, 142 Va. 824, 128 S. W. 264 (1925) ; Kerns v. Carr, 82 W. Va. 78, 95 S. E. 606 
(1918) ; Bridge v. Ward, 35 Wis. 687 (1874). See Robinson v. Randolph, 21 Fla. 
629, 645 (1885); Glenn v. Gross, 185 Iowa 546, 550, 170 N. W. 783, 784 (1919); 
De Peyster v. Michael, 6 N. Y. 467, 491 (1852) ; Mattison v. Mattison, 53 Ore. 254, 
257, 100 Pac. 4, 5 (1909) ; Seay v. Cockrell, 102 Tex. 280, 286, 115 S. W. 1160, 1163 
(1909). 

90 Department of Public Works v. Porter, 327 Ill. 28, 158 N. E. 366 (1927), Note 

(1928) 23 Inv. L. REv. 179. 
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but this view has not gained any real following. On the other 
hand, some courts, principally Kansas and Nebraska, have upheld 
the validity of restraints on a legal life estate although there was 
no provision for the termination of the estate; and strangely 
enough, Illinois decisions,** now overruled, are to be found in this 
group also. In the Kansas decision of Abbott v. Perkins,°’ the 
grantors had deeded land to their daughter for life with remain- 
ders over and had provided that she was to hold “ without power 
to her to sell, mortgage or convey any interest in said premises, 
not to sell or incumber her life interest therein.” Her brothers 
took unfair advantage of her, eventually obtaining the property. 
In a suit by a mortgagee of one of the brothers the life tenant 
intervened and retrieved the property. The opinion relies solely 
on the ground of construction and does not attempt to meet the 
issue of the rule against restraints on the alienation of a life estate 
when no provision is made for termination. A subsequent opin- 
ion ** from the same court contains some dicta as to restraints on 
fees clearly inconsistent with Abbott v. Perkins, if that case be 
taken to hold that no provision for cesser is necessary to the valid- 
ity of a restriction on the alienability of a life estate. Dawson, J., 
said, 


“ This court has frequently admitted that it has not been able to dis- 
cover any valid objection to the placing of reasonable restrictions upon 
the alienation or devolution of property for limited periods [and for 
certain purposes]. But a mere admonitory gesture in a deed or will is 
insufficient to do so. .. . To make such a restriction effective, some 
practical bar to a breach of such restriction must appear ”’.®* 


He suggested that such practical bars would include an active 
trust during the life of the restriction, a provision for reéntry, or 
a devise over on alienation. Although the decision was as to a 
restraint on what the court held was a fee tail with the entail 
barred by a deed in fee, the language and reasoning are applicable 


91 Christy v. Pulliam, 17 Ill. 59 (1855); Pulliam v. Christy, 19 Ill. 331 (1857); 
Christy v. Ogle’s Ex’r, 33 Ill. 295 (1864), all overruled by Randolph v. Wilkinson, 
294 Ill. 508, 128 N. E. 525 (1920). See J. Warren, supra note 29, at 653. 

92 go Kan. 45, 132 Pac. 1177 (1913). 

98 Wright v. Jenks, 124 Kan. 604, 261 Pac. 840 (1927). 

94 Id. at 608-09, 261 Pac. at 842. 
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to life estates. In the next year, with Dawson, J., again writing 
the opinion,” the Kansas court indicated a tendency to qualify its 
insistence on a “ practical bar ” to breach of the restraint. But in 
Somers v. O’Brien ** the court emphatically restated the require- 
ment of termination on alienation. 

Nebraska clearly holds that a restraint on the alienation of a 
legal life estate is valid without any right of entry or limitation 
over,” but the decisions rest upon a misapprehension of the nature 
of the rule against restraints on alienation and are not justified 
by the doctrine upon which they rely. The court reaches its re- 
sult on the basis of a statute commanding that deeds and wills be 
interpreted so as to carry out the intent of the testator, so far as 
consistent with rules of law.°* The court has declared that that 
which the statute expressly requires shall be consistent with the 
general rules of law is “not the construction of the instrument, 
but the intention of the parties ”.°° That much is clear, but when 
the court distinguishes rules of law from rules of construction, a 
difficulty arises. Beyond a doubt, the rule against restraints on 
alienation is a rule of law defeating the intent of the testator and 
not a rule of construction for discovering it. The court has never 
said in so many words that it regarded the rule against restraints 
as simply a rule of construction, but the result can be explained 


95 Hinshaw v. Wright, 124 Kan. 792, 262 Pac. 601 (1928). The holding, how- 
ever, was consistent with the requirement of cesser, since the will provided that if a 
court should give creditors a right to land devised in fee, it would fall into the residue. 
An action by a creditor of one devisee was defended successfully by the residuary 
devisees. 

96 129 Kan. 24, 281 Pac. 888 (1929). The grant was to A for life, remainder in 
fee to the issue of her body, and A was not to alienate, nor was the land to be subject 
to her debts. In holding that the land was subject to A’s debts and could be reached 
in bankruptcy, Dawson, J., said, “ Touching the restrictions upon the power of 
alienation named in the deed, this court has repeatedly held that when such restric- 
tions are properly made they are valid, but to be effective some enforceable result or 
consequence for the breach of such restrictions must be prescribed in the instrument. 

. In this case if the restrictions are breached, what happens? Nothing. There 
is neither to be a reéntry of the grantors nor an alternative grant or other conse- 
quence.” Jd. at 28, 281 Pac. at 890. 

97 Hiles v. Benton, 111 Neb. 557, 196 N. W. 903 (1924), (1924) 37 Harv. L. Rev. 
915, Note (1925) 3 Nes. L. Butt. 291; Nebraska Nat. Bank v. Bayer, 123 Neb. 391, 
243 N. W. 115 (1932). 

98 Nes. Comp. Start. (1929) § 76-109. 

99 Albin v. Parmele, 70 Neb. 740, 742, 98 N. W. 29, 30 (1904). See Grant v. 
Hover, 103 Neb. 730, 734, 174 N. W. 317, 319 (1919). 
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in no other way.’” Even were the question properly presented 
to the Nebraska court, it is doubtful whether stare decisis would 
now permit it to reach a different conclusion." Conceding, for 
the moment, the social desirability of such restraints, still these - 
decisions contain little in the way of rational argument upon 
which other courts could rely to change their law.**? And devia- 


100 The nearest the court has come to meeting the issue is in some remarks of. 


Judge Redick, quoted by Judge Shephard in Hills v. Benton, 111 Neb. 557, 196 N. W. 
903 (1924): “The rigid rule of the common law that, where an estate had been 
conveyed or devised directly to the grantee or devisee, all subsequent restrictions 
upon the nature or quality of the title, or upon the manner of the enjoyment of the 
estate, are void, has been relaxed by the provision of our statute that any instrument 
conveying or creating any interest in real estate shall be construed so as to effectuate 
the intention of the testator gathered from the language of the will, provided only 
that such construction is not violative of any rule of law. It occurs to me that the 
rule of law here spoken of does not include legal rules of construction in conflict with 
the very rule of construction sought to be established by the statute, for this would 
be a felo de se; and this consideration alone seems to me a sufficient reason for reject- 
ing the common-law rule as applied to the instrument in question. . . .” Jd. at 560, 
196 N. W.’at 904. The court has recognized that the rule in Shelley’s Case is a rule 
of law and not of construction. Albin v. Parmele, 70 Neb. 740, 98 N. W. 29 (1904). 
See Reuter v. Reuter, 116 Neb. 428, 431, 218 N. W. 86, 87 (1928), and cases there 
cited. It seems strange that this purely feudal rule should be retained, while the 
rule against restraints, for which strong arguments of policy may be adduced, should 
be abandoned. 

101 The question of the effect of a conveyance in violation of such a restraint 
has not arisen, but Peters v. Northwestern Mutual Life Ins. Co., 119 Neb. 161, 227 
N. W. 917 (1929), held that a deed in violation of a restraint on a fee, limited in 
time but without provision for cesser, is voidable only and not void, and that the 
plaintiff may be estopped from recovering the land. In a recent case Good, J., said, 
“Intent of a testator to restrict the power of devisee to alien or incumber devised 
realty must be clearly and unequivocally expressed in the will. Courts will not resort 
to unnatural or strained construction of the language used in a will to create such a 
restriction.” Grand Island Trust Co. v. Snell, 125 Neb. 148, 151, 249 N. W. 293, 295 
(1933), the court holding that the testator’s codicil was not intended to extend the 
period of a restraint limited in time, though that was probably the only purpose. 

102 The rule against restraints on alienation has recently been treated as a rule 
of construction in Wilson v. Barnes, 169 Atl. 791, 793 (Md. 1934), where it was 
said there was “no necessity of invoking the rule to solve a seeming uncertainty.” 
But see Davis v. Hutchinson, 282 IIl. 523, 526, 118 N. E. 721, 722 (1918). At least 
two Kentucky cases accord with the view that alienation of a life estate may be 
restrained without provision for termination of the estate. Call v. Shewmaker, 24 
Ky. L. Rep. 686, 6g S. W. 749 (1902) ; Morton’s Guardian v. Morton, 120 Ky. 251, 
85 S. W. 1188 (1905), but these cases went on the ground of reasonableness in time. 
Therefore, since Kentland Coal & Coke Co. v. Keen, 168 Ky. 836, 183 S. W. 247 
(1916), holding that only the original grantor has a cause of action after reconvey- 
ance, it is doubtful whether they represent the Kentucky law. And it has been held 
that as to creditors a restraint on alienation with no provision for forfeiture is 
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tions from the common law based on a misunderstanding of what 
it really is, rather than on an intelligent effort toward improve- 
ment, only further confuse the law of real property. 

Kales suggested that if a jurisdiction allows complete restraints 
on equitable life estates, that is, if it recognizes the spendthrift 
trust doctrine, there is no reason why the same rule should not be 
applied to legal life estates.*°* Superficially this appears entirely 
logical, but it rests on the assumption that there is no policy 
against the extension of the spendthrift doctrine, and the Gray 
argument to the contrary is persuasive. Even some courts which 
have adopted spendthrift trusts have stated that the general policy 
of their law is different and have been astute to avoid extending 
the doctrine.*°* Furthermore, to meet the requirements of a 
trust, the res must remain in the hands of a trustee, who has active 
duties of management over it. Only the income goes to the bene- 
ficiary, and once in his hands it is subject to the rights of creditors, 
just as is any other property. If legal life estates could be re- 
strained in the same way, the life tenant would have the property 
in his possession at all times, and it would apparently be under his 
control, but he would have no power to transfer it, and the prop- 


erty would not be subject to the rights of his creditors. Certainly 
the extension of the spendthrift trust doctrine to legal interests 
would not be just a slight step to achieve logical consistency. 


RESTRAINTS For A COLLATERAL PURPOSE 


Sweet has suggested that, in addition to the exceptions to the 
general rule against restraints on alienation discussed by Gray, 


void. Brock v. Brock, 168 Ky. 847, 183 S. W. 213 (1916). Professor Roberts states 
that a provision for termination is required in Kentucky. See supra note 38, at 
189. It has been said that in Missouri a forfeiture on alienation is void. See Nelson, 
Restraints on Alienation in Missouri (1928) 39 Mo. L. Serres 23, 25. But this state- 
ment receives little support from the cases. 

103 See Kates, Estates, Future INTERESTS AND ILLEGAL CONDITIONS AND RE- 
STRAINTsS IN ILLINOIS (2d ed. 1920) 729. See also Bordwell, The Iowa Contingent 
Remainders Act and the Rule Against Perpetuities (1925) 10 Iowa L. BULL. 295; 
Fraser, supra note 49, at 194. 

104 Cf. Thompson v. Murphy, 1o Ind. App. 464, 37 N. E. 1094 (1894) ; Kessner v. 
Phillips, 189 Mo. 515, 88 S. W. 66 (1905) ; see Kerns v. Carr, 82 W. Va. 78, 90, 95 
S. E. 606, 608 (1918) ; McCreery v. Johnston, 90 W. Va. 80, 84-85, 110 S. E. 464, 

466 (1922). 
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there should be another consisting of those cases in which a re- 
straint is sustained because it is imposed not merely for the pur- 
pose of restraint but for some purpose recognized as desirable by 
the law.*” Pointing out that mortgages, options to purchase, and 
rights of preémption are really restraints of this kind, he suggests 
that making provision for a family, for example, should be so re- 
garded and that a restraint reasonably calculated to reach this 
result should be upheld. The courts have established no doctrine 
under which they examine restraints in this way, but there are a 
few decisions in which the purpose of the restraint has clearly 
been an influential factor.*°* 

One of the earliest Ontario cases was decided partly on the pur- 
pose of the restraint. The testator in Earls v. McAlpine’ de- 
vised land to his sons with an annuity to his widow charged on the 
land and with the provision that the sons were not to sell or trans- 
fer during the mother’s life without her consent in writing. The 
restraint was sustained. In affirming the decision, Patterson, 
J. A., said that “ where the condition could be traced not to a mere 
whim of the testator, but to a desire to secure a legacy or benefit 
a beneficiary under the will, there the court would sustain the 
condition for any such purpose inserted in the will... .”** - 

There is a clear exposition of this point of view in Stewart v. 
Brady,’ the initial case in which Kentucky recognized partial 
restraints on alienation. There the testatrix devised land near 
the rapidly growing city of Louisville to her young daughter but 
provided that she should not dispose of it until she reached thirty- 
five. The court assumed that the motive was to secure to the 
devisee the rapid increase in the value of the land and said that 
“Such a temporary and prudential limitation on the use was not 
inconsistent with the fee, and was therefore valid... .”*° In 
addition are other American cases whose results can be explained, 
as in Abbott v. Perkins," upon the purpose of the restraint, or 


105 See Sweet, supra note 32, at 246-53. 

106 Jy re Congested Districts Board, [1919] 1 Ir. R. 146, upheld a restraint on 
the ground that it afforded security to the vendor of land for payments due. 

107 2% Grant Ch. 161 (1879), appeal dismissed, 6 Ont. App. R. 145 (1881). 

108 6 Ont. App. R. at 150. : 

109 3 Bush. 623 (1868). 

110 Jd. at 625. 

111 go Kan. 45, 132 Pac. 1177 (1913) (the brothers of the life tenant had taken 


a 
. 
al 


400 HARVARD LAW REVIEW [Vol. 48 


which at least give indication that the court may be disposed to 
this line of argument.**? If so, this would appear to be the 
strongest ground for sustaining the cases which uphold restric- 
tions against alienation to Negroes, and, indeed, Queensborough 
Land Co. v. Cazeaux** lays some weight upon the fact that the 
court regarded the purpose of the grantor as legitimate, and not 
merely capricious. Likewise, the courts could rationalize the 
place of the spendthrift trust doctrine in the law of restraints on 
this view in many, although not all, cases. The argument would 
further justify restraints on the separate estates of married 
women. Certainly, if the policy of the basic rule against re- 
straints is one in favor of the free commercial circulation of land, 
and exceptions are to be allowed to it, they should be based on the 
public desirability of the purpose of the particular restraint rather 
than on any mere rules of thumb, or standards of reasonableness, 
as to the length of time or number of persons excluded. 


Briefly, the present law seems to be that: (1) Unqualified re- 
straints or forfeitures on the alienation of legal fees are every- 
where void, and only a small minority of jurisdictions permit re- 
straints of equitable fees. (2) In a majority of jurisdictions some 
degree of restriction of fees by forbidding alienation to particular 
persons is permitted, but a few states forbid all such restraints. 
(3) Although the prevailing law is that restraints on vested in- 


unfair advantage of her, probably what the grantors intended to avoid). ‘See also 
Trammell v. Johnston, 54 Ga. 340 (1875) (to provide a home and education for 
children by restricting alienation of a plantation) ; Glenn v. Gross, 185 Iowa 546, 170 
N. W. 783 (1919) (to protect income reserved to the grantors during their lives). 
In neither of the last two cases did the court exactly define the estate passed. 

112 See Bond, C. J., dissenting, in Northwest Real Estate Co. v. Serio, 156 Md. 
229, 144 Atl. 245 (1929): “ Perhaps it is somewhat unusual, in the administration of 
the law with respect to restraints on alienation of real estate, to deal with the general 
prohibition as only an effort to accomplish certain purposes, and to test a particular 
restriction by those purposes, but it seems nevertheless right to do so.” Jd. at 237, 
144 Atl. at 248. Cf. Wilson v. Barnes, 169 Atl. 791 (Md. 1934). And see Iowa 
Farm Credit Corp. v. Halligan, 214 Iowa 903, 907, 241 N. W. 475, 477 (1932); 
Wright v. Jenks, 124 Kan. 604, 609, 261 Pac. 840, 842 (1927); Koehler v. Rowland, 
275 Mo. 573, 585, 205 S. W. 217, 220 (1918) (see quotation in note 21, supra); Ex 
parte Watts, 130 N. C. 237, 241, 41 S. E. 289, 290 (1902) ; Lynch v. Lynch, 161 S. C. 
170, 180, 159 S. E. 26, 31 (1931). 

118 136 La. 724, 728, 67 So. 641, 643 (1915). See Koehler v. Rowland, 275 Mo. 
573, 585, 205 S. W. 217, 220 (1918). See also pp. 377-78, supra. 
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terests in fee are not valid because limited in time, there has been 
an increasing tendency to allow forfeitures on alienation if limited 
to a reasonable time. Contingent remainders may be restrained 
for a limited time. (4) Restraints qualified as to mode of aliena- 
tion are generally void. (5) In the majority of states a provision 
for forfeiture is necessary for the validity of restraints on legal life 
estates. But Nebraska, and perhaps Kansas, allow life estates 
to be restrained without any provision for the termination of the 
estate on attempted alienation. (6) There are some cases which 
sustain partial restraints when the purpose of the particular re- 
straint is deemed worthy of fulfillment. 


Reasons For AND AGAINST RESTRAINTS 


In forbidding absolute restraints on legal fees, and partial re- 
straints as well, the chief reason given by the courts goes back to 
Littleton *** and was expounded by Chancellor Kent,*** 
but was rejected by Gray.**’ It is that restraints are repugnant 
to the nature of a fee —a sentiment based on the scholastic con- 
ception of common-law estates. The argument is that the law de- 
fines the exact nature of every estate in land, that each has certain 
incidents which are provided by law and cannot be changed by the 
individual grantor or testator, and that one of the principal inci- 
dents of a fee and of most estates is alienability.“* Therefore, 
no estate which purports to be a fee may be deprived of this inci- 
dent, and since no new estates unknown to the law may be created, 
except by legislative action,"*® when the transferor attempts to 


114 TeNnuREs § 361. 

115 See Sir Anthony Mildmay’s Case, 6 Co. 40a, 41b (1606). 

116 4 CoMM. *¥131. 

117 See op. cit. supra note 1, §§ 21, 257. 

118 “, . . one of the essential features of an estate in fee is the right to convey, 
and when a testator attempts to attach a restriction on such right to convey such 
restraint is void as repugnant to the nature of fhe estate.” Long, J., in In re Estate 
of Schilling, 102 Mich. 612, 617, 61 N. W. 62, 63 (1894). See also Camp v. Cleary, 
76 Va. 140, 143 (1882). But cf. Field, J., in Cowell v. Springs Co., 100 U. S. 55, 57 
(1879): “ Repugnant conditions are those which tend to the utter subversion of the 
estate, such as prohibit entirely the alienation or use of the property. Conditions 
which prohibit its alienation to particular persons or for a limited period, or its sub- 
jection to particular uses, are not subversive of the estate. . . .” 

119 In re McNaul’s Estate, [1902] 1 Ir. R. 114. 
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restrain alienation, his attempt is void.*®° But, as has been seen, 
it was conceded by both Littleton and Coke that a restraint 
against alienation to a particular class was valid, this being a well- 
supported exception to the general rule.’** Additional historical 
basis, however, for the case against restraints may be found in the 
statute Quia Emptores,’”* abolishing subinfeudation, and where 
the estate is created by deed, there may be applied the old rule that 
the granting clause controls, and that any limitations in subse- 
quent clauses inconsistent with the limitation previously stated 
are to be disregarded.'** On the other hand, Gray contended that 
the doctrine of repugnancy was entirely one of technical common 
land law, and that forbidding restraints in our modern law would 
be unjustified if repugnancy were the only reason.’** There can 
be no persuasive dissent from this view; continued use of the ar- 
gument of repugnancy as a short cut to a desired result or to 


120 Cases relying on the repugnancy argument in holding restraints invalid in- 
clude Bonnell v. McLaughlin, 173 Cal. 213, 159 Pac. 590 (1916) ; Walton v. Warming- 
ton, 89 Colo. 355, 2 P.(2d) 1088 (1931) ; Department of Public Works v. Porter, 327 
Ill. 28, 158 N. E. 366 (1927) ; McCleary: v. Ellis, 54 Iowa 311, 6 N. W. 571 (1880) ; 
Durand v. Higgins, 67 Kan. 110, 72 Pac. 567 (1903) ; Northwest Real Estate Co. v. 
Serio, 156 Md. 229, 144 Atl. 245 (1929) ; Hause v. O’Leary, 136 Minn. 126, 161 N. W. 
392 (1917) ; Kessner v. Phillips, 189 Mo. 515, 88 S. W. 66 (1905) ; Loosing v. Loosing, 
85 Neb. 66, 122 N. W. 707 (1909) ; Battin v. Battin, 94 N. J. Eq. 497, $20 Atl. 519 
(1922); Grems v. Parsons, 149 N. Y. Supp. 577 (Sup. Ct. 1914) ; Combs v. Paul, 
191 N.C. 789, 133 S. E. 93 (1926) ; Anderson v. Cary, 36 Ohio St. 506 (1881) ; Palma- 
teer v. Reid, 121 Ore. 179, 254 Pac. 359 (1927) ; Pattin v. Scott, 270 Pa. 49, 112 Atl. 
911 (1921) ; Gaffe v. Karanyianopoulos, 53 R. I. 313, 166 Atl. 547 (1933) ; Sandford 
v. Sandford, 106 S. C. 304, 91 S. E. 294 (1917) ; Tscherne v. Crane-Johnson Co., 56 
S. D. 101, 227 N. W. 479 (1929) ; Gladstone Mt. Mining Co. v. Tweedell, 132 Wash. 
441, 232 Pac. 306 (1925); Zillmer v. Landguth, 94 Wis. 607, 69 N. W. 568 (1896). 
See 2 JARMAN, Wits 1462; Garsia, Restrictions on Alienation of Estates in Fee 
Simple (1924) 9 CONVEYANCER 55, 59; (1929) 63 Ir. L. Tomes 241; (1926) 24 MicH. 
L. REv. 840, 843. 

121 See pp. 377-78, supra. 

122 78 Epw.I, c. 1 (1290). See Title Guar. & Trust Co. v. Garrott, 42 Cal. App. 
152, 155-56, 183 Pac. 470, 472 (1919) ; Fowler v. Duhme, 143 Ind. 248, 285, 42 N. E. 
623, 635 (1895) ; Note (1933) 10 N. Y. U. L. Q. Rev. 381, 382. 

123 Bonnell v. McLaughlin, 173 Cal. 213, 159 Pac. 590 (1916) ; Durand v. Hig- 
gins, 67 Kan. 110, 72 Pac. 567 (1903). But the rule has been greatly relaxed in some 
states. See Abbott v. Perkins, 90 Kan. 45, 49, 132 Pac. 1177, 1178 (1913). Yet it 
will still be applied if the clauses of the deed are in irreconcilable conflict. Cf. Palma- 
teer v. Reid, 121 Ore. 179, 254 Pac. 359 (1927). 

124 See op. cit. supra note 1, § 21. See also 1 Minor, THE LAw or REAL PROPERTY 
§ 722; 3 Turrany, REAL PROPERTY 2307; Fraser, supra note 49, at 193. 
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conceal a rule not founded on public interest is, to say the least, 
lamentable.*” 

Professor Gray believed, however, that the rule against re- 
straints on alienation rested on sound public policy,’*® and this 
position has received the support of many courts.” It is argued 
that freedom of commerce requires that land be readily market- 
able, that business honesty demands every person’s property be 
subject to his debts, and that public welfare necessitates its being 
subject to the owner’s needs. In addition as the Minnesota court 
has pointed out,'** permitting fee-simple titles to be tied up by 
conditions which subject them to forfeiture has»a strong tendency 
to prevent the improvement of the property, or its most beneficial 
use, thus retarding the development of the country. Gray laid 
down even broader grounds of policy, arguing that restraints fos- 
ter paternalism and a weak race, inconsistent with Anglo-Saxon 
traditions of virility and individualism.’” He saw in spendthrift 
trusts in particular, and in any weakening of the rule against re- 
straints in general, a manifestation of an American tendency 
toward socialism, which he apparently regarded as a rapidly ap- 


125 But some states have even by statute prohibited restrictions repugnant to an 
estate. Cav. Civ. Cope (Deering, 1933) § 711; Ga. Cope ANN. (Michie, 1926) § 3718; 
Mont. Rev. Cope Ann. (Choate, 1921) § 6704; N. D. Comp. Law Ann. (1913) 
§ 5286; S. D. Comp. Laws (1929) § 293. 

126 See op. cit. supra note 1, § 61. 

127 Recent cases holding restraints void on the ground of public policy include 
Title Guar. & Trust Co. v. Garrott, 42 Cal. App. 152, 183 Pac. 470 (1919) ; Wright v. 
Hill, 140 Ga. §54, 79 S. E. 546 (1913) ; Davis v. Hutchinson, 282 Ill. 523, 118 N. E. 
721 (1918) ; Chappell v. Frick Co., 166 Ky. 311, 179 S. W. 203 (1915) ; Gischell v. 
Ballman, 131 Md. 260, ror Atl. 698 (1917) ; Morse v. Blood, 68 Minn. 442, 71 N. W. 
682 (1897) ; Minor v. Shipley, 21 Ohio App. 236, 152 N. E. 768 (1923) ; Friswold v. 
United States Nat. Bank, 122 Ore. 246, 257 Pac. 818 (1927); Kerns v. Carr, 82 
W. Va. 78, 95 S. E. 606 (1918). See Sweet, supra note 32, at 241; (1928) 13 Corn. 
L. Q. 461; (1917) 2 id. 134, 135; (1931) 6 Wis. L. REv. 119, 120. 

128 See Morse v. Blood, 68 Minn. 422, 443, 71 N. W. 682 (1897). “When the 
restraint unreasonably impedes the economic development of the community by 
taking the property out of commerce an unreasonable length of time, and thus un- 
reasonably injures the public welfare, it becomes an unreasonable restraint on aliena- 
tion in consequence of the social loss it causes. . . .’” Wheeler, C. J., concurring, in 
Colonial Trust Co. v. Brown, 105 Conn. 261, 295, 135 Atl. 555, 567 (1926). See 
even Chappell v. Frick Co., 166 Ky. 311, 315, 179 S. W. 203, 204 (1915). 

129 See op. cit. supra note 1, Preface viii-x. And see 4 Kent, Comm. *131. But 
Gray’s view has been called a “ sentimental theory ” by one writer who believes that 
the policy is wholly economic. See Dwight, Powers of Sale as Affecting Restraints on 
Alienation (1907) 7 Cov. L. REv. 589, 592. 
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proaching evil — that socialism should rise through a device de- 
signed to protect the fortunes of Pennsylvania manufacturers and 
Massachusetts shipping and textile overlords from the depreda- 
tions of their extravagant, and none too competent, progeny now 
seems a curious idea indeed. Finally, some courts have rejected 
all partial restraints on the ground that any test of reasonable- 
ness or substantiality will bring about confusion and uncertainty 
in the land law.**°* Perhaps this is so; in either event, those courts 
which rely upon public policy to invalidate most restraints select a 
more cogent line of reasoning than those depending upon the 
metaphysics of repugnancy. 

States which have gone the furthest to sustain partial re- 
straints have usually begun by repudiating the idea of repugnancy, 
and have relied upon the policy of their jurisdictions, declared 
either judicially or legislatively, to abandon the feudal property 
law in favor of a more modern structure.** Others have argued 
that since the property belonged to the grantor or devisor, and since 
he was under no obligation to part with it, at least to the particular 
grantee or devisee, he was entitled to impose such restrictions on 
the property as he chose and the particular court regarded as 
reasonable, even to the barring of creditors.*** This, in general, 
is the basis of the spendthrift trust doctrine in the United States 
and the discretionary trust doctrine in England. Make-weight 


-is frequently added by analogies to the exemption laws,’ but 


one court, at least, which would not be expected to adhere to 
feudal notions, has directly repudiated such an analogy.*** Some 
of the courts have denied, however, that there is any public policy 
against partial restraints on alienation and have found considera- 


130 See Title Guar. & Trust Co. v. Garrott, 42 Cal. App. 152, 155-57, 183 Pac. 470, 
473 (1919) ; Fowler v. Duhme, 143 Ind. 248, 294, 42 N. E. 623, 637 (1895) ; Porter v. 
Barrett, 233 Mich. 373, 383, 206 N. W. 532, 536 (1925). 

181 Cf, Wright v. Jenks, 124 Kan. 604, 261 Pac. 840 (1927) ; Nebraska Nat. Bank 
v. Bayer, 123 Neb. 391, 242 N. W. 115 (1932). 

182 See Nichols v. Eaton, 91 U. S. 716, 726 (1875) ; Torrey v. Wolfes, 6 F. (2d) 
702, 703 (App. D. C. 1925) ; Hinshaw v. Wright, 124 Kan. 792, 795, 262 Pac. 601, 
603 (1928); Bland’s Adm’r v. Bland, 90 Ky. 400, 407, 14 S. W. 423, 425 (1890). 

183 See Nichols v. Eaton, 91 U. S. 716, 726 (1875) ; Hinshaw v. Wright, 124 Kan. 
792, 795, 262 Pac. 601, 603 (1928). 

184 See Swann v. Gunderson, 51 S. D. 588, 590, 215 N. W. 884, 885 (1927), the 
court stating that only property exempted by the statute is immune from ce reme- 
dies of creditors. 
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tions of policy to support them.’** Those courts which sustain 
partial restrictions do not of course sustain all restraints, usually 
applying some test of reasonableness, on the theory that such 
a standard is no more unsettling in the law of property than in 
other fields of law and may be applied with equal success.** 
Although reasonableness may be simply a disguise for saying that 
the policy of the jurisdiction favors such restraints,‘*’ it is, none- 
theless, a dangerous method of approach in a branch of the law 
where predictability of judicial result is of paramount importance, 
and where it is even more essential that conveyancers be able to 
assure their clients that the instruments employed involve no 
provisions which could sensibly be made the subject of litigation. 

Some judges and writers believe that there are only two alterna- 
tives, either to forbid or permit all partial restraints on alien- 
ation, at least within the period of the Rule against Perpetuities.*** 
On the: strict doctrine of repugnancy this is an entirely logical 
attitude, but if the rule against restraints on alienation really 
rests on policy, then those which do not violate the policy, or are 
justified by a stronger policy, should be allowed, and all others re- 
jected. No restraint should be sustained simply because it is 


135 The most enlightened statement of the case for partial restraints is to be 
found in the concurring opinion of Meredith, J. A., in Hutt v. Hutt, 24 Ont. L. R. 
574 (Ct. App. 1911): “ Nor can I think that, if full effect were given to all of the 
testator’s clear intention, the fabric of public policy — whatever its composition — 
would be very seriously rent, or that the traffic in lands would be tied up in an 
alarming fashion. ... I feel bound to say, that, though it doubtless would have 
been better and easier for the Courts and for counsel if no departure from the rule 
against restraints on alienation had been allowed, or if, being once allowed, it had 
not been attempted to limit it again; in the present day there is not much else beside 
the public interest in unrestricted traffic that can be urged against a reasonable 
restraint on alienation, whilst it is very obvious that such a restraint would be 
very wholesome, and very useful, in many cases, and in any case can generally be 
applied in one way if not in another.” Jd. at 586, 587. Cf. Hinshaw v. Wright, 124 
Kan. 792, 262 Pac. 601 (1928) ; see Queensborough Land Co. v. Cazeaux, 136 La. 724, 
728, 67 So. 641, 643 (1915). 

186 “ And to those who see nothing but chaos in an appeal to the reasonableness 
of the thing, one has only to hold up the mirror which will shew to them themselves 
quite satisfactorily, under the statutes as well as at common law, determining what 
are and what are not reasonable conditions, as, for instance, in contracts of car- 
riers. .. .” Meredith, J. A., in Hutt v. Hutt, 24 Ont. L. R. 574, 587 (Ct. App. 1911). 

187 See Ribble, supra note 67, at 847. 

188 See, e.g., Meredith, J. A., in Hutt v. Hutt, 24 Ont. L. R. 574, 588 (Ct. App. 
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limited in duration, or the class of persons excluded is not uni- 
versal, or all modes of alienation are not prohibited. These quali- 
fications, while undoubtedly lessening the degree to which re- 
straints violate public policy, are not, in themselves, sufficient to 
overcome it, or a necessary manifestation of a stronger policy in 
favor of the restrictions. But the purpose for which the restraint 
is created may sanction it, and this should be the test applied. 

If public interest is served by the free alienation of property, it 
is against that interest to enforce the capricious whims of an 
owner of property, however he may limit their effect. But if he 
creates a desirable interest, and then wishes to establish safe- 
guards to protect it, the courts should lend their assistance. If 
a testator desires to provide his widow with a life income, and 
so prevent her becoming a public charge, with a maximum as- 
surance that she will peaceably enjoy her stipend from his land, 
and yet allow his sons to improve the land and till it as their 
own, without being trustees, he should be permitted to do so. 
And a valid provision that the sons should not sell the land during 
their mother’s life without her consent is a most effective way of 
accomplishing the desired result.**® Other family arrangements 
might be similarly justified. While it may be true that in applying 
a test of reasonableness, the courts have really intended to make 
differentiations of policy, the tendency has been to rely upon 
rules of thumb, to use phrases to avoid an actual analysis of the 
conflicting interests involved. Nor is it more satisfactory when 
a court simply says that no policy is violated by the restraint or 
that some other policy favors it. A standard based on the pur- 
pose of the restraints should make it more imperative for the 
judges consciously to weigh the benefits involved and rationally 
to expound their results. If the suggested test achieves no other 
end, it should at least focus the issue more clearly, and should 
eventually do away with the imaginary virtues of qualifications as 
to persons, time, or manner. 

Richard E. Manning. 
New York City. 


189 Earls v. McAlpine, 27 Grant Ch. 161 (1879), appeal dismissed, 6 Ont. App. 
R. 145 (1881). 
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MULTIPLE TAXATION BY THE STATES — 
WHAT IS LEFT OF IT? 


) Yemen very recently it was never supposed, at least by the 
courts, that there was any general rule that the same property 
could not be taxed by more than one state. The fact that the same 
property was subjected to such a double or more than double tax 
burden was generally recognized as somewhat unfortunate; but 
it was not regarded as a situation where the courts could properly 
interfere. The position of the Supreme Court in the matter is well 
typified by the bland statement of Mr. Justice Brandeis in answer 
to the argument that the tax sustained by the court resulted in the 
same assets being taxed in two states: “ To this it is sufficient to 
say that the Fourteenth Amendment does not prohibit double 
taxation.” 

But these happy days for the states are gone — and apparently 
forever. No longer is the Court indifferent to such multiple taxa- 
tion; in fact, the present situation is that all taxation of the same 
property by two or more states is regarded as at least presump- 
tively contrary to the Fourteenth Amendment. It is the purpose 
of this article to review briefly the steps in this very radical change, 
and then to seek to ascertain whether any such multiple taxation 
of the same property can still run the gauntlet of the Court’s 
present interpretation of this vague but perhaps too useful pro- 
vision of the Federal Constitution. : 

As for tangible property the problem is substantially solved. As 
early as 1905, in Union Refrigerator Transit Co. v. Kentucky,’ 
the Court held definitely that tangible property permanently situ- 
ated outside the state of domicil of the owner is subject to taxation 
only in the state where so permanently located, and not by the 
state of the owner’s domicil. The ruling was extended to inherit- 
ance taxation twenty years later in Frick v. Pennsylvania,* where 
the state of domicil of a decedent was forbidden to impose an in- 
heritance tax on tangible personal property permanently located 
outside that state, because such property was outside the taxing 


1 Cream of Wheat Co. v. Grand Forks County, 253 U.S. 325, 330 (1920). 
2 199 U. S. 194. 3 268 U. S. 473 (1923). 
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jurisdiction of the state of domicil for any purpose. Since there 
has never been any serious contention that real estate can be taxed 
directly or indirectly by any other jurisdiction than that in which 
it is located, these cases seem to have definitely ended multiple 
taxation of tangible property.‘ 

Not so early nor so easily was multiple taxation of intangible 
property restricted. The reason for this is fairly obvious. Tangi- 
ble property always has an actual though not necessarily a perma- 
nent location, but a debt is a mere relation between the parties 
and has no such location in fact. The same rule applies to a con- 
siderable degree to all other forms of intangible property. To 
speak then of the location or situs of intangible property for taxa- 
tion or any other purposes, as the courts indeed very frequently do, © 
is to indulge in mere fiction or at the most a distinctly conven- 
tional and unrealistic use of that word. 

Nevertheless, it has for a long time been thoroughly settled 
that a debt is normally to be taxed at the domicil of the creditor 
rather than that of the debtor.° Various exceptions to that rule 
are, or have been at one time, recognized, but each involves at 
least a possibility of double taxation of the same debt, since there 
has seldom been any doubt of the power of the taxing jurisdiction 
where the creditor is domiciled to tax the debt. This means 
multiple taxation of intangible property. And yet, when the 
Supreme Court invalidated multiple taxation of tangible property, 
it did not immediately follow suit with respect to intangibles, the 
obvious reason being the lack of any real situs for the latter kind 
of property. In recent years, however, the Court has changed its 
view. It has purported to do so by discovering a situs for these 
intangibles under the hoary but absurd maxim, mobilia sequuntur 
personam, that is to say, intangible property is situated at the 
domicil of its owner and is taxable there. 

To much of the reasoning in these cases there is, as the Court it- 
self has recognized, but one answer: the maxim is only a means to 
anend.® The truth is that the Court has come to feel that multiple 

4 Such slight remnants as may still exist will be mentioned in the discussion 
which follows. 

5 State Tax on Foreign-Held Bonds, 15 Wall. 300 (U. S. 1872); Kirtland v. 
Hotchkiss, roo U. S. 491 (1879). But see Wheeler v. Sohmer, 233 U.S. 434 (1914). 


6 This is clearly indicated by Mr. Justice Sutherland, in First Nat. Bank of 
Boston v. Maine, 284 U.S. 312, 328 et seg. (1932). 
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taxation of intangible property is just as objectionable from an 
economic standpoint as if the property were tangible. It is, there- 
fore, tending to reach the conclusion that only one tax will be al- 
lowed, and also that the jurisdiction permitted to impose the tax 
shall be that of the domicil of the creditor or other owner of the 
intangible property — not really because the intangible is situated 
there but simply as a matter of policy. 

The first of these recent cases * to show definitely the change 
in attitude as to the taxation of intangibles is Farmers Loan & 
Trust Co. v. Minnesota. Here it was held that Minnesota could 
not impose an inheritance tax upon the transfer of bonds issued 
by the state itself and by certain of its municipal corporations, 
- which bonds had belonged to a decedent domiciled in the State of 
New York, the bonds being kept at his domicil. The Court re- 
jected the argument that Minnesota was entitled to tax the transfer 
of these bonds because its law was necessary to give them validity, 
and held that only New York could impose an inheritance tax 
with respect to them. 

The doctrine of this case was carried still further in Baldwin v. 
Missouri,’ in which Missouri was not allowed to tax the transfer 
by death of Missouri bank accounts, securities issued by Missouri 
citizens, and other securities, all kept in Missouri, but owned by a 
decedent domiciled in Illinois. The Court thus adhered to its pre- 
vious position that securities are to be treated for taxation pur- 
poses as mere evidences of indebtedness rather than as themselves 
tangible property.*° 

Beidler v. South Carolina Tax Comm." followed. A resident of 
Illinois had owned all the stock in a South Carolina corporation 
doing business in that state and had made very large advances to 
that corporation in order to enable it to carry on its business. No 
attempt was made by the representatives of his estate to resist a 
South Carolina tax upon the transfer of the stock of this corpora- 


7 For a more general discussion of these cases, see Lowndes, The Passing of 
Situs — Jurisdiction to Tax Shares of Corporate Stock (1932) 45 Harv. L. Rev. 
777. See also Lowndes, Spurious Conceptions of the Constitutional Law of Taxa- 
tion (1934) 47 Harv. L. Rev. 628. 

8 280 U. S. 204 (1930). 9 281 U. S. 586 (1930). 

10 Buck v. Beach, 206 U. S. 392 (1907); Blodgett v. Silberman, 277 U. S. 1 
(1928). 

11 282 U.S. 1 (1930). 
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tion. They did contend, however, that the transfer of the indebted- 
ness owed by the corporation to the decedent was not taxable by 
South Carolina, and this contention was sustained by the Federal 
Supreme Court, holding that such transfer was taxable only by 
Illinois. 

The last of this series of cases, and in some respects the most 
important, is First Nat. Bank of Boston v. Maine.’ The Court 
invalidated a tax by the state of incorporation upon a transfer of 
stock by a nonresident decedent, upon the ground that such trans- 
fer could be taxed only by the state of his domicil. The Court 
recognized that while corporate stock is not exactly a chose in ac- 
tion, it is closely analogous to it, and that the objections to multiple 
taxation of credits are likewise applicable to stock. It was con- 
ceded that all such intangible property has no actual situs, and 
though quoting the maxim, mobilia sequuntur personam, the Court 
plainly realized that it was deciding a question solely of policy. 

It may perhaps be urged that the still more recent case of 
Burnet v. Brooks ** represents a change of view by the Court 
toward again permitting such multiple taxation, but it is not be- 
lieved that this is the case. Here a nonresident alien, now de- 
ceased, had kept foreign and domestic bonds, also stock of a 
foreign corporation, in the United States. It was held that these 
securities were all to be included in the measure of the federal 
estate tax. The Court, speaking through Mr. Chief Justice 
Hughes, said that Congress must have intended to tax these se- 
curities, since it was commonly supposed at the time the taxing 
act was passed that they were within the taxing power of the 
jurisdiction where they were kept, and that such supposition was 
justified by previous decisions of the Court then in apparently 
good standing. But one would still assume that such tax would, 
under the decisions of the Court just discussed, be contrary to the 
Fifth Amendment just as similar taxes by the states had been held 
to be contrary to the Fourteenth Amendment. The Court held, 
however, that the limitations of the powers of the states were not 
applicable to the national government, which, unlike the states, is 
a sovereignty in the international sense.** 


12 284 U. S. 312 (1932). 
13 288 U.S. 378 (1933), Note (1933) 47 Harv. L. Rev. 307. 
14 Compare the doctrine of Cook v. Tait, 265 U. S. 47 (1924). 
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Whatever may be thought of this distinction,” it is clear that the 
Court did not intend in any way to modify the decisions previously 
discussed as to the limitations upon the power of the states. The 
Court made this intention explicit: 


“ The decisive point is that the criterion of state taxing power by 
virtue of the relation of the States to each other under the Constitution 
is not the criterion of the taxing power of the United States by virtue of 
its sovereignty in relation to the property of nonresidents. The Consti- 
tution creates no such relation between the United States and foreign 
countries as it creates between the States themselves. 

“ Accordingly, in what has been said, we in no way limit the authority 
of our decisions as to state power. We determine national power in rela- 
tion to other countries and their subjects by applying the principles of 
jurisdiction recognized in international relations. Applying those prin- 
ciples we cannot doubt that the Congress had the power to enact the 
statute. . . 


It may be contended that all the cases just discussed, since they 
involve inheritance or estate taxes, are not applicable to property 
taxes. This argument cannot, however, be sustained. Any gov- 
ernmental unit may properly use as a measure of an inheritance 
tax, property which is within its taxing jurisdiction for property 
tax purposes, and vice versa. When the Court decides that a state 
may not impose an inheritance tax measured by certain property, 
it is necessarily deciding that such property is not subject to direct 
taxation by the same jurisdiction. While there are one or two 
previous intimations by the Court that the same rules as to juris- 
diction do not apply to property and inheritance taxes,"’ yet any 
such idea was definitely repudiated in Frick v. Pennsylvania,* — 
where the Court pointed out that inheritance and property taxes 
are both dependent upon jurisdiction of the property. Indeed, 
First Nat. Bank of Boston v. Maine clearly announced the same 
proposition, citing the Frick case as conclusive on the point. ; 
The Court is therefore definitely committed to the proposition 
that only the domicil of the creditor may tax the transfer of se- 
curities or the securities themselves. That this represents a 


15 See Note (1933) 47 Harv. L. Rev. 307, 310-11. 16 288 U.S. at 405. 

17 Buck v. Beach, 206 U. S. 392 (1907). See also Mr. Justice Stone, con- 
curring, in Farmers Loan & Trust Co. v. Minnesota, 280 U.S. 204 (1930). 

18 268 U. S. 473 (1925). 19 284 U.S. 312 (1932). 
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change of view from its previous decisions the Court freely recog- 
nizes; indeed, Farmers Loan & Trust Co. v. Minnesota” ex- 
plicitly overrules Blackstone v. Miller," which is probably the 
leading case to sanction taxation by the state of domicil of the 
debtor. Other cases * representing the same point of view as 
Blackstone v. Miller must also be deemed to have “ ceased to have 
other than historic interest.” ** All this older authority is clearly 
irreconcilable with the theory that only one jurisdiction has power 
to tax intangible property in the form of credits, and that that 
jurisdiction is the one in which the creditor is domiciled. But, as 
will presently appear, there remain doctrines, not yet explicitly 
disapproved by the Court, which will still permit this multiple 
property taxation in certain circumstances. And to some extent 
there still exist various remnants of other sorts of multiple taxa- 
tion, many of them explicitly approved. For the most part, this 
was before the Court had taken its present position of hostility to 
multiple taxation. But in order even to prophesy intelligently — 
which is all the boldest person would attempt to do at this time 
— how far the Court may go to wipe out the entire principle of 
multiple taxation, these various kinds of multiple taxation which 
have been permitted by the Court must be considered with a view 
to determining how far the cases sanctioning them are still in good 
standing. 


POSSIBILITIES OF MULTIPLE TAXATION STILL EXISTING 


Even as respects tangible property there is at least a theoretical 
possibility of multiple taxation under existing rules. It has al- 
ready been pointed out that such property may be taxed only by 
the jurisdiction where it is permanently located,” but it has also 


20 280 U.S. 204 (1930). 

21 188 U. S. 189 (1903). 

22 Wheeler v. Sohmer, 233 U.S. 434 (1914); Frick v. Pennsylvania, 268 U. S. 
473 (1925), so far as it approved taxation of the transfer of corporate stock by 
the state of incorporation apart from the domicil of the owner. For an extreme 
example of such repudiated reasoning, see also In re Scott’s Estate, 129 Misc. 625, 
222 N. Y. Supp. 515 (Surr. Ct. 1927). 

23 Mr. Justice Sutherland, in First Nat. Bank of Boston v. Maine, 284 U. S. 
312, 322 (1932). : 

24 Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905); Frick v. 
Pennsylvania, 268 U. S. 473 (1925). 


| 
4 
| 
q 
| 
3 


1935] MULTIPLE TAXATION BY THE STATES 413 


been held that the domicil of the owner of tangible property may 
tax it unless it is shown to be permanently located elsewhere.” 
Here too is the same implicit, though certainly not explicit, idea 
that since property not permanently located anywhere is still 
taxable somewhere, the Court will fall back on the domicil of the 
owner as the proper taxing jurisdiction. In theory such property 
can still be taxed only once, but in fact the possibility exists that 


it might be taxed in a jurisdiction other than the domicil of the 


owner on the ground that it was permanently located there, and_ 
again at the domicil of the owner because of his inability to prove 
that it was permanently located in another jurisdiction. This, 
however, is hardly serious; if it should happen, the unfortunate 
owner would simply be subjected to tax liability at his domicil be- 
cause of his inability to prove his case, rather than his being from 
a legal — subjected to multiple taxation upon the same 
property.”° 

More serious from the standpoint of multiple taxation is the 
doctrine that a jurisdiction where a “ stock in trade ” as a whole is 
permanently located may tax the same, even though the particular 
items of such stock in trade may not be permanently located 
there.” Thus, there is a possibility of a single commodity con- 
stituting a portion of a stock in trade and being subjected to a tax 
burden on that theory, and also being taxed by itself at the domicil 
of the owner. This would be real multiple taxation, but probably 
it is not very serious in fact. If it became so, the courts would be 
very likely to interfere. 

Another possibility of multiple taxation of the same peepetty 
might arise from the confusion as to whether debts evidenced by 
what may generally be termed commercial securities, such as 
bonds, promissory notes and similar documents, are to be treated 
as tangible or intangible property. The theory has been enunci- 
ated in some cases ** that such commercial securities are to be 
treated as tangible property and so taxed where they are actually 


25 New York v. Miller, 202 U. S. 584 (1906). 

26 Cf. In re Dorrance’s Estate, 115 N. J. Eq. 268, 170 Atl. 601 (Prerog. Ct. 
1934), (1934) 82 U. or Pa. L. Rev. 769. For the supplemental opinion, see 172 Atl. 
503 (N. J. Prerog. Ct. 1934). 

27 Pullman’s Palace-Car Co. v. Pennsylvania, 141 U. S. 18 (1891). 

28 See Blackstone v. Miller, 188 U. S. 189 (1903), and Wheeler v. Sohmer, 


233 U.S. 434 (1914). 
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located even though their owner be domiciled in another jurisdic- 
tion. The theory has undoubtedly much practical sense. While 
from a legal standpoint such commercial paper is mere evidence 
of indebtedness, yet from a business standpoint it is usually 
thought of and actually treated as the property itself in tangible 
form. Furthermore, taxation should be based upon practical 
rather than theoretical and legalistic considerations. In holding 
that such paper is mere evidence of indebtedness, however, that 
the debt is the substantial property, and is thus taxable only at 
the domicil of the creditor, the Supreme Court, it would seem, 
has now finally excluded any possibility of multiple taxation of 
intangible property in the form of debts.” 

As to multiple taxation of corporate stock, it would appear that 
First Nat. Bank of Boston v. Maine * has definitely ended that. 
The Court was there constrained to admit that its own previous 
decisions approving such taxation are now overruled.** Neverthe- 
less, it is not entirely clear that such multiple taxation cannot still 
be effected, if the state of incorporation reserves in its general 
corporation act the power to impose a tax upon the stock, or its 
transfer, even though the stock is held by nonresidents.*? And a 
more serious and burdensome scheme of multiple taxation is ap- 
parently approved by the Court in permitting states to tax con- 
solidated corporations on the basis of their entire capital stock.** 
This is very serious, both theoretically and practically, since it 
permits a state to burden foreign corporations not doing business 
in the state.** The Court, it would seem, must be opposed to this 
unreasonable and economically unsound burden, but it has not as 


29 See cases cited in note 10, supra; Baldwin v. Missouri, 281 U. S. 586 (1930). 

80 284 U. S. 312 (1932). ; 

81 Frick v. Pennsylvania, 268 U. S. 473 (1925) (compare as to this point note 
22, supra); Hawley v. Malden, 232 U. S. 1 (1914). See also Judy v. Beckwith, 
137 Iowa 24, 114 N. W. 565 (1908). : 

82 Corry v. Baltimore, 196 U. S. 466 (1905). Cf. Tappan v. Merchants’ Nat. 
Bank, 19 Wall. 490 (U. S. 1873). 

88 Delaware R. R. Tax, 18 Wall. 206 (U. S. 1873); Kansas City Memphis & 
Birmingham R. R. v. Stiles, 242 U. S. 111 (1916). This hardship is intensified by 
the ruling of the Court that a state may compel a foreign corporation to take 
out a domestic charter, as a condition to being admitted to do business in the state. 
Railway Express Agency v. Virginia, 282 U. S. 440 (1931). 

84 A so-called consolidated corporation consists actually of two or more separate 
corporations, only one of which is ordinarily doing business in any particular 
state. 
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yet so decided. On the whole, in this matter of taxation of cor- 
porate stock the Court is very definitely hostile to multiple taxation 
and has wiped out a large part of it; but it is not, or at least does 
not yet appear to be, wholly gone. : 

With regard to the taxation of trust property, the only direct ~ 
decision of the Court seems to be Safe Deposit & Trust Co. v. 
Virginia,*> and this case does not wholly clarify the situation. 
Here a Maryland trustee held property for infant beneficiaries, 
residents of Virginia, the income to accumulate for the benefici- 
aries until they reached, respectively, the age of twenty-five. 
Virginia attempted to tax the trust property, but the Court de- 
nied its right to do so, holding that only Maryland could tax the 
property — which consisted, it may be noted, mostly of securities. 
The opinion of the Court was written by Mr. Justice McReynolds. 
Mr. Justice Stone submitted a concurring opinion suggesting that 
while Virginia could not tax the entire property, yet it might pos- 
sibly tax the interest of the beneficiaries. If this suggestion is — 
sound, it opens the door to at least economic multiple taxation of 
trust property. From a purely legalistic standpoint it may be — 
defended as imposing the tax upon another piece of property — 
namely, the equitable interest of the beneficiaries, which is en- 
tirely separate from the legal interest of the trustee.** And such 
equitable interest is obviously located for taxation purposes at 
the domicil of the beneficiaries. Indeed this fits in with the the- 
ory of Farmers Loan & Trust Co. v. Minnesota: * that intangi- 
ble property — and the interest of the beneficiaries in trust prop- 
erty is obviously closely analogous to intangible property even 
though the trust property itself be tangible — is to be taxed at the 
domicil of the owner. But that brings us back to the substantial 
burdens of multiple taxation upon the same economic interest, 
which it is now the apparent purpose of the Court to wipe out as 
completely as possible. It may be that the Court would be more 
tolerant toward multiple taxation of such property where the bene- 
ficiary of the trust was the settlor, who had thus created the trust 
for his own benefit; but even this is not certain. What the final 


85 280 U. S. 83 (1929). See also Brooke v. Norfolk, 277 U.S. 27 (1928). 

86 See Developments in the Law — Taxation: 1933 (1934) 47 Harv. L. Rev. 
1209, 1224. 

87 280 U. S. 204 (1930). 
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solution of this general problem will be is not easily prophesied; 
._ but it would seem that the situation respecting trust property is so 
uncertain that from it little argument is afforded either way as to 
the probability of the Court’s condemning other doctrines which 
permit multiple taxation. 

With regard to income taxation the Court has definitely taken 
a more liberal point of view toward the power of the states. As 
showing that the Court will not go so far as to do away with multi- 
ple property taxation, this may be somewhat significant; but the 
income tax is not by the better view a property tax and in fact is 
sui generis.** 

In Maguire v. Trefry * it was held that Massachusetts might tax 
income received by a resident of that state from a Pennsylvania 
trustee. The trust property consisted solely of securities held in 
Pennsylvania. The Court was troubled about the possibility of 
multiple taxation because of the settled idea of the Massachusetts 
court that an income tax is a property tax.*° However, all that was 
said in this connection was, “ In the present case we are not dealing 
with the right to tax securities which have acquired a local situs.” * 

DeGanay v. Lederer * presented a problem as to United States 
taxation of the income of a nonresident alien. As already pointed 
out ** this problem is somewhat different from the application of 
state taxes to residents of other states, and so any limitations which 
the Court subsequently put upon property and inheritance taxa- 
tion may not be applicable here, even though the income tax is 
to be regarded as a form of property taxation. The plaintiff in this 
case was a citizen of France but owned a large amount of securities 
issued by American corporations and secured by property in this 
country. These securities were kept in the United States in the 
hands of an American agent. The plaintiff was held subject to the 
United States income tax on the income from such securities. The 
Court relied first on the theory that the securities were tangible 
property. This theory has of course since been definitely repudi- 
ated.** The Court further relied on the idea that multiple taxa- 
88 See Brown, The Nature of the Income Tax (1933) 17 Munn. L. REv. 127. 

89 253 U.S. 12 (1920). 
40 See Brown, supra note 38, at 132 et seq. 42 250 U. S. 376 (1919). 
41 253 U.S. at 16. 43 See note 14, supra. 


44 Blodgett v. Silberman, 277 U. S. 1 (1928); Baldwin v. Missouri, 281 U. S. 
586 (1930). 
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tion of such securities is permissible, and such a theory is now very 
dubious, as we have seen. But the doctrine of the case will prob- 
ably still be followed, either on the theory of Burnet v. Brooks * 
or else on the still more supportable proposition, leading to the 
same result, that an income tax is sui generis, and so has no neces- 
sary relation to the power to tax the property from which the in- 
come is derived. ‘+ 

Even when a state imposes an income tax only upon income 
from property within its own taxing jurisdiction,*® still the possi- 
bility of multiple property taxation exists and would probably 
affect the construction of such taxing laws.*’ The state can, how- 
ever, still collect all the revenue from this source to which it is rea- 
sonably entitled, even if the possibility of multiple taxation should 
be wholly done away with, by amending the income tax laws so as 
to increase their scope — which can still be done at least with re- 
spect to residents.** 

A corporate income tax may also be justified as an excise tax, 
and may even be sustained as such though no income was actually 
earned.*® This raises the problem of excise taxation in general. 
Such taxes are certainly broader in scope than property taxes, 
so that a particular tax may be sustained as an excise tax when as 
a property tax it would be of dubious validity, or even clearly in- 
valid.”° But, as already pointed out, the two kinds of taxes have 
often a close bearing upon each other, so that excise taxes might 
conceivably throw some light upon the present legality of multiple 
property taxation. 

In very many instances an excise tax will, by the terms of the 
statute, be measured only by assets within the state, despite the 


45 288 U.S. 378 (1933). 

46 Ewa Plantation Co. v. Wilder, 298 Fed. 664 (C. C. A. oth, 1923). Cf. Hill v. 
Carter, 47 F.(2d) 869 (C. C. A. oth, 1931). Both these cases involve the con- 
struction of the income tax statutes of the Territory of Hawaii, which is thus 
limited. 

47 See Harvard Trust Co. v. Commissioner, 284 Mass. 225, 187 N. E. 596 
(1933). 

48 Lawrence v. State Tax Comm., 286 U. S. 276 (1932), holding that a state 
may tax the entire income of residents, even though such income is derived wholly 
or partly from sources outside the state. 

49 Bass Ratcliff & Gretton Ltd. v. State Tax Comm., 266 U. S. 271 (1924). 

50 Cream of Wheat Co. v. Grand Forks County, 253 U.S. 325 (1920) ; Susque- 
hanna Power Co. v. State Tax Comm., 283 U. S. 297 (1931). 
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fact that it may be constitutional to include other assets. Where 
this is the case, it is occasionally said that some assets situated out- 
side the state but used in carrying on business within the state may 
be included in the measure of the excise tax levied with respect to 
that business; * but this is not really a case of multiple taxation, 
since those assets are not as such taxed. The power to levy excise 
taxes is of course not unlimited, but the limitations are somewhat 
broader than those restricting property taxes.’ It is believed, 
therefore, that the excise tax situation is not much different from 
that of income taxes and that such multiple tax burdens as may 
still be permitted with respect to excise taxes do not have an im- 
portant bearing either way as to the continued position of multiple 
property tax burdens. 

Before concluding the discussion of these miscellaneous situa- 
tions where multiple tax burdens have been approved, we must 
consider the permission accorded to the states to tax intangibles 
like good-will and the value of a going business used by a foreign 
corporation in carrying on business within the state. In the lead- 
ing case ** to approve such a tax counsel for the taxpayer raised 
the point of multiple taxation °* — that is to say, that the same in- 
tangible property would be taxed at the domicil of the corporation 
and also where it is doing business. The Court does not seem 
squarely to meet this point, but it does state that the intangible 
property is not situated at New York, the domicil of the corpora- 
tion, but rather where the business is done.’ It further says: 


“ Tt may be true that the principal office of the corporation is in New 
York, and that for certain purposes the maxim of the common law was 
‘ mobilia personam sequuntur,’ but that maxim was never of universal 
application, and seldom interfered with the right of taxation. ... It 
would certainly seem a misapplication of the doctrine expressed in that 
maxim to hold that by merely transferring its principal office across the 


51 In re Dodge Bros., 241 Mich. 665, 217 N. W. 777 (1928). But cf. People 
ex rel. Hans Rees’ Sons v. Miller, 90 App. Div. 591, 86 N. Y. Supp. 193 (3d Dept. 
1904). 

52 Equitable Life Ins. Co. v. Pennsylvania, 238 U. S. 143 (1915); Provident 
Sav. Ass’n v. Kentucky, 239 U.S. 103 (1915). 

58 Adams Express Co. v. Ohio, 165 U. S. 194, rehearing denied, 166 U. S. 185 
(1897). 
54 See 166 U.S. at 204. 
55 See id. at 223-24. 
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river to Jersey City the situs of $12,000,000 of intangible property for 
purposes of taxation was changed from the State of New York to that of 
New Jersey.” *° 


From this one would infer that the Court would not permit the 
state of the domicil of the owner to tax such intangible property, 
which it says — more reasonably than in most of these cases in- 
volving intangibles — is partly situated in all other states where 
the taxpayer does business. 

This problem has arisen several times in connection with the 
taxation of seats on stock and grain exchanges by the jurisdiction © 
where the member of the exchange carries on his own business, 
which jurisdiction is not the location of the exchange itself. Citi- 
zens Nat. Bank v. Durr approved taxation by Ohio of a seat on 
the New York Stock Exchange held by a resident of Ohio and 
used by him in carrying on business in that state. Probably the 
decision cannot seriously be questioned, in view of the fact that 
the taxpayer’s membership in the exchange makes his Ohio busi- 
ness more profitable and may therefore be reasonably considered 
an asset of that business. But the more vital question for our 
purpose is whether the state where the exchange is located could 
also tax the seat. 

The majority of the New York Court of Appeals has taken the 
position that this is within the power of the state, though the court 
decided unanimously that the state tax law did not actually impose 
such a tax."* The proklem was squarely presented in Rogers v. 
Hennepin County,*® where the Federal Supreme Court held that 
Minnesota might tax nonresident members of the Minneapolis 
Chamber of Commerce, which acted as a grain exchange, upon 
their membership in that body. It must obviously be concluded 
that if multiple taxation of all intangible property goes, as it has 
already gone with respect to shares of stock, the doctrine of this 
case will also be superseded. But the doctrine is itself objection- 
able as permitting multiple taxation of a somewhat burdensome 
nature, upon which the Court is now frowning. It would seem 
much more in accordance with the present view of the Court to 
hold that such an exchange seat may be taxed by the jurisdiction 


56 [bid. 58 People v. Feitner, 167 N. Y. 1, 60 N. E. 265 (1901). 
57 257 U.S. 99 (1921). 59 240 U.S. 184 (1916). 
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where it is actually used in business and not where the exchange 
happens to be located.” For here also have we a situation where 
intangible property may fairly be said to have an actual geographi- 
cal location. 


THE BusINEss SITUS DOCTRINE 


The most important exception to the rule that intangible prop- 
erty is taxable at the domicil of the owner is in the case of an 
indebtedness constituting a part of the assets used in a continuous 
business; it may then be taxed as property where the business is 
carried on, even though the owner of the business is a resident of 
another jurisdiction. This is the doctrine generally referred to as 
“the business situs of credits ’’,** and it is, or at least has been, 
almost universally accepted. 

The conventional situation where this doctrine is applicable is 
one where a person (including a corporation) carries on a con- 
tinuous money-lending business in a jurisdiction apart from his 
domicil. The test seems basically whether such a business is car- 
ried on regularly and in competition with local money lenders. 
As the Supreme Court said in upholding a local tax upon credits 
so created, “ We are not dealing here merely with a single credit 
or a series of separate credits, but with a business.” ° Because 
of this competition with local money lenders, who would of course 
be similarly taxed, this result is entirely reasonable. 

Up to date the doctrine has been regularly sustained by the Su- 
preme Court. The earliest direct decision is New Orleans v. Stem- 
pel,” where a resident of New York kept an agent in Louisiana 
with power to invest and reinvest in mortgages on Louisiana prop- 
erty. It was held that the indebtedness secured by these mortgages 
had its business situs in Louisiana and was subject to Louisiana 
taxation. No point is made as to the residence of the debtors, 
though presumably most of them must have been residents of 
Louisiana; what is, however, emphasized by the Court is that the 


60 This will normally, though not invariably, be also the domicil of the taxpayer. 

61 This is the title of T. R. Powell’s excellent article discussing this question 
in (1922) 28 W. Va. L. Q. 89. See also 2 Coorey, Taxation (4th ed. 1924) 
465-68; GoopricH, Conriicr or (1927) 90-92; Note, L. R. A. r915C 
923-28. 

62 Metropolitan Life Ins. Co. v. New Orleans, 205 U. S. 395, 402 (1907). 

68 175 U. S. 309 (1899). 
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money-lending business was carried on in that state. Some stress 
is laid upon the fact that the bonds and mortgages were kept in 
Louisiana, but later decisions show that this is not a point of great 
importance except possibly in connection with the interpretation 
of the state statute. ; 

New Orleans v. Stempel was followed by Bristol v. Washington 
County,“* where it was held that Minnesota might tax credits 
owned by a New York resident but created through continuous 
loans by resident agents in Minnesota, even though the owner kept 
the evidences of the indebtedness and the mortgages at her home 
in New York rather than leaving them with the agents, and even 
though during the latter part of the period in question the Minne- 
sota agents were deprived of any power to satisfy mortgages. 
These differences from the previous case were held to be imma- 
terial, since the money-lending business was actually carried on 
in Minnesota. The Court has declared that no tax may be levied 
where the alleged credits are not real, even though a continuous 
business is carried on in the state seeking to impose the tax, 
but, on the other hand, the mere fact that the credits are in a 
somewhat unusual form is wholly immaterial. 

As might be expected, the states have not been backward in 
taking advantage of this permission which the federal courts have 
given; in fact such taxation was customary long before the Su- 
preme Court had explicitly approved it.*’ Undoubtedly, the sub- 
jection of such credits to local taxation demands a somewhat con- 
tinuous business, and this normally requires a resident agent, but 
it is, of course, unnecessary that such agent receive any compen- 
sation. The general test of business situs accepted by both 
federal and state courts is well described by the highest court of 
California: 


64 177 U. S. 133 (1900). See also Metropolitan Life Ins. Co. v. New Orleans, 
205 U.S. 395 (1907). 

65 Board of Assessors v. New York Life Ins. Co., 216 U.S. 517 (1910). 

66 Board of Assessors v. Comptoir Nat. D’Escompte, 191 U. S. 388 (1903). 

67 Catlin v. Hull, 21 Vt. 152 (1849). Walker v. Jack, 88 Fed. 576 (C. C. A. 6th, 
1898), involved the Ohio law, but in a later decision in the same case, 96 Fed. 
578 (C. C. S. D. Ohio 1899), it was held that the Ohio statute did not subject such 
credits to taxation unless sole control of them was surrendered to the local agent. 
See also, for a more recent decision in this sort of case, Clay, Robinson & Co. v. 
Douglas County, 88 Neb. 363, 129 N. W. 548 (1911). 

68 Hathaway v. Edwards, 42 Ind. App. 22, 85 N. E. 28 (1908). 
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“Tf we may venture to formulate a general statement of this modifi- 
cation of the rule, it would be that this can only result where the posses- 
sion and control of the property right has been localized in some 
independent business or investment away from the owner’s domicile, so 
that its substantial use and value primarily attach to and become an 
asset of the outside business. In other words, while a non-resident may 


_ own the business, the business controls and utilizes in its own operation 


and maintenance the credits and income thereof.” ® 


From this it follows that credits held in a state apart from the 
residence of its owner merely for collection and without any in- 
tention of reinvesting the proceeds are not there taxable, because 
no continuous business is carried on.” This is even more clearly 
true with respect to credits held merely for safekeeping.”* Where, 
however, a business was carried on in the state through a local 
agent, the credits were held still taxable after the death of the 
owner, even though this of course revoked the power of the agent 
to reinvest.”* The credits have similarly been found taxable where 
the local agent is engaged solely in closing up the business.”* The 
correctness of these decisions is extremely doubtful, since the busi- 
ness seems to have come to an end. But there are even scattered 
authorities that credits held in a state merely to be collected for 


the benefit of a nonresident owner are taxable where so held.” 
These last decisions are certainly unsound, for the vital require- 
ment of a continuing business is there absent. The attempt of 
the Indiana Supreme Court * to sustain local taxation upon notes 
owned by a resident of Ohio and sent to Indiana for safekeeping 
—and also, though unsuccessful, to avoid Ohio taxation — was 
reversed by the United States Supreme Court,”* which explicitly 


69 Westinghouse Elec. & Mfg. Co. v. Los Angeles County, 188 Cal. 491, 494, 
205 Pac. 1076, 1077 (1922). 

70 Hinckley v. San Diego County, 49 Cal. App. 668, 194 Pac. 77 (1920); 
Goldgart v. People ex rel. Goar, 106 Ill. 25 (1883); Reat v. People ex rel. Ganna- 


way, 201 Ill. 469, 66 N. E. 242 (1903); Herron v. Keeran, 59 Ind. 472 (1877). 


See also Wilcox v. Ellis, 14 Kan. 588 (1875). 

71 Board of Comm’rs v. Hewitt, 76 Kan. 816, 93 Pac. 181 (1907); Crosby v. 
Charlestown, 78 N. H. 39, 95 Atl. 1043 (1915). 

72 In re Miller, 116 Iowa 446, 90 N. W. 89 (1902). 

73 State v. London & No. Am. Mtge. Co., 80 Minn. 277, 83 N. W. 339 (1900). 

74 Redmond v. Commissioners, 87 N. C. 122 (1882); Hall v. Miller, 102 Tex. 
289, 115 S. W. 1168 (1909). 

7 Buck v. Miller, 147 Ind. 586, 45 N. E. 647, 47 N. E. 8 (1897). 

76 Buck v. Beach, 206 U. S. 392 (1907). 
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denied the application of the business situs theory upon which ™ 
state court had in part relied. 

The business situs doctrine is not, however, restricted to the 
conventional situations already outlined. It is applied whenever 
the credits are deemed to be necessary assets in carrying on a 
continuing business, even though the credits themselves are only 
incidental to that business rather than its subject. For example, 
it is generally held that bonds deposited by a foreign insurance 
corporation with the state authorities as a condition to carrying 
on business are taxable by the state of deposit.” 
_ Indications are at hand of a general tendency to tax even credits 
which are merely incidental to another business of a distinct kind, 
as where goods are sold in the state on credit. Thus, foreign 
insurance companies may be taxed upon credits for deferred pre- 
miums on policies held by residents of the state, even though such 
premiums are not evidenced by notes or other memoranda.” 
And bank deposits kept in the state by a foreign corporation and 
used in connection with its local business may be subject to taxa- 
tion by that state,” as distinguished from where the deposits are 
kept merely for convenience in transmitting them to the home 
office of the company.*° 

The most striking example of this application of the business 
situs theory is the taxation of ordinary business corporations with 
a home office in another state on amounts owing to them for sales 
of commodities on credit though a branch in the state. Over the 
fairness of this result there can again be little disagreement, since 
domestic corporations and other business units would be subject 
to taxation on similar credits. The basis for such taxation, ap- 
proved by a distinct majority of the opinions, is the business situs 


77 Scottish Union & Nat. Ins. Co. v. Bowland, 196 U. S. 611 (1905); State v. 
Board of Assessors, 47 La. Ann. 1544, 18 So. 519 (1895). The business situs doc- 
trine may also be used to shift the taxation of securities so deposited by a domestic 
corporation from the county in which its principal office is situated to the county 
of the state capital. Texas Fid. & Bonding Co. v. Austin, 112 Tex. 229, 246 S. W. 
1026 (1922). But only if the state statute so provides. Great So. Life Ins. 
Co. v. Austin, 112 Tex. 1, 243 S. W. 778 (1922). 

78 Liverpool & London & Globe Ins. Co. v. Board of Assessors, 221 U. S. 
346 (1911); Orient Ins. Co. v. Board of Assessors, 221 U. S. 358 (1911). 

79 Commonwealth v. Dun, 31 Ky. L. Rep. 561, 102 S. W. 859 (1907). But cf. 
Hillman Land & Iron Co. v. Commonwealth, 148 Ky. 331, 146 S. W. 776 (1912). 

80 State v. Newark, 62 N. J. L. 74, 40 Atl. 573 (1898). 
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theory.** Even more clearly is this the case where the foreign cor- 
poration carries on its manufacturing and most other activities in 
the state.*? Sometimes, however, a state which will tax credits 
resulting from a lending business in the state does not tax credits 
from the sale of commodities.** The power of the state to impose 
this tax upon credits resulting from sales is not defeated by the 
fact that all money collected must be immediately transmitted to 
the home office, so long as the selling business is still continuous,** 
but the tax is not imposed unless it is considered that the credits 
are necessarily used in connection with carrying on the business 
of the local branch.*° If the corporation has no branch in the 
state but has merely a soliciting agent without power to bind the 
corporation, it is considered that no business is carried on in 
the state in such a way as to give a business situs to credits result- 
ing from sales solicited by him, and no such tax can be imposed.** 
The proper test as to the taxability of credits in all these cases is 
substantially the same; namely, is a regular and continuous busi- 
ness carried on in the state and are such credits necessarily inci- 
dent to that business? 

Assuming now that the credits are ilo to taxation in a 
jurisdiction other than that of the domicil of the creditor under 
some application of the business situs theory as already explained, 
the question remains whether they may also be taxed, as credits 
generally are, by the jurisdiction in which the creditor is domi- 
ciled. If so, the same credits are taxed at least twice.*’ 


81 Armour Packing Co. v. Savannah, 115 Ga. 140, 41 S. E. 237 (1902); 
Monongahela River Consolidated Coal & Coke Co. v. Board of Assessors, 115 La. 
564, 39 So. 601 (1905); People v. Ogdensburgh, 48 N. Y. 390 (1872); Marshall 
Hardware Co. v. Multnomah County, 58 Ore. 469, 115 Pac. 150 (1911); Jesse 
French Piano & Organ Co. v. Dallas, 61 S. W. 942 (Tex. Civ. App. 1901). See also 
New York ex rel. Burke, Ltd. v. Wells, 208 U. S. 14 (1908). Contra: Vicksburg v. 
Armour Packing Co., 24 So. 224 (Miss. 1898). 

82 Commonwealth v. United Cigarette Mach. Co., 119 Va. 447, 89 S. E. 935 
(1916). 

88 Crane Co. v. Des Moines, 208 Iowa 164, 225 N. W. 344 (1929); National 
Metal Edge Box Co. v. Readsboro, 94 Vt. 405, 111 Atl. 386 (1920). 

84 State v. Pittsburgh Plate Glass Co., 147 Minn. 339, 180 N. W. 108 (1920). 

85 Westinghouse Elec. & Mfg. Co. v. Los Angeles County, 188 Cal. 491, 205 
Pac. 1076 (1922). 

86 Endicott, Johnson & Co. v. Multnomah County, 96 Ore. 679, 190 Pac. 1109 
(1920), distinguishing Marshall Hardware Co. v. Multnomah County, 58 Ore. 
469, 115 Pac. 150 (1911). 

87 In the case of credits owned by a consolidated corporation, they might 
thus be taxed more than twice. 
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Many states do not in fact impose this form of multiple taxa- 
tion. Perhaps, the most carefully considered recent case to this 
effect is Miami Coal Co. v. Fox. An Indiana corporation was 
engaged in the business of mining coal in Indiana, but had its sole 
selling and collecting office in Illinois. The Supreme Court of 
Indiana decided that the debts owed to it by its customers, having 
a business situs in Illinois, could be taxed there and could not 
therefore be taxed in Indiana. It was stated by the court that 
“ natural justice ” prevents Indiana from also taxing these credits, 
but it is not entirely clear whether the court thinks it is deciding 
the question as a matter of the construction of the Indiana taxing 
statutes or as a matter of constitutional law. 

A number of other decisions are to the same effect,*® but occa- 
sionally with a dictum that such taxation is within the power of 
the domiciliary state though the power has not been exercised °° — 
thus asserting the power and giving up the tax solely as a matter 
of statutory construction, Some cases where the court purports to 
take this point of view are not precisely applicable, since it would 
appear that the credits in question did not really have a business 
situs in the other state and so were not taxable there.”’ In others | 
stress is laid upon the fact that there was no showing that the state 
where the business situs was alleged to exist had actually imposed 
any tax on the credits; ** some courts, however, explicitly state that 
this is immaterial.** At all events there is substantial authority 
that this multiple taxation of the same credits will be avoided by 
a refusal of the state of domicil to tax them when the state of 
business situs does so. 

The numerical majority is probably committed to the contrary 
view, and permits the taxation by the state of domicil even though 
credits are taxed in another state under the business situs theory.” . 


88 203 Ind. 99, 176 N. E. 11 (1932). 

89 Buck v. Board of Comm’rs, 103 Kan. 270, 173 Pac. 344 (1918) ; Howell v. 
Gordon, 127 Mich. 517, 86 N. E. 1042 (1901); People ex rel. Jefferson v. Gardner, 
51 Barb. 352 (N. Y. 1868); People ex rel. Jefferson v. Smith, 88 N. Y. 576 (1882) ; 
Poppleton v. Yamhill County, 18 Ore. 377, 23 Pac. 253 (1890). 

90 See People ex rel. Jefferson v. Smith, 88 N. Y. 576, 580 (1882). 

91 Wilcox v. Ellis, 14 Kan. 588 (1875); Crosby v. Charlestown, 78 N. H. 39, 
95 Atl. 1043 (1915). 

92 Clay, Robinson & Co. v. Douglas County, 88 Neb. 363, 129 N. W. 548 
(1911); State v. Gaylord, 73 Wis. 316, 41 N. W. 521 (1889). 

98 See Commonwealth v. West India Oil Ref. Co., 138 Ky. 828, 831, 129 S. W. 
301, 302 (1910). 94 2 Cootey, TAXATION § 467. 
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Many cases ignore the possibility of this multiple taxation * or 
even expressly state that it is not material.°° And the Supreme 
Court, not merely inferentially but very explicitly, gave validity 
to it under the Federal Constitution in Fidelity & Columbia Trust 
Co. v. Louisville,*" where a resident of Kentucky was held taxable 
there on bank accounts in Missouri banks used in connection with 
a business carried on in Missouri, although the Court admitted 
that under the business situs doctrine Missouri could also tax the 
same bank accounts. The ruling was repeated in Cream of Wheat 
Co. v. Grand Forks County.** 

If this were all, there would obviously be no problem as to the 
validity of the business situs doctrine. All that could be said 
would be that where a person carries on business in another state 
and uses credits in carrying on that business, the credits are tax- 
able in that state and may also, at least so far as the Federal Con- 
stitution is concerned, be taxed at his domicil. To the seeming 
injustice of the situation, the answer would be that it is a burden 
which goes along with carrying on business of this nature in an- 
other state; and “the Fourteenth Amendment does not prohibit 
double taxation.” 

But all these doctrines were enunciated before the Court had 
evidenced its clear, if recent, hostility to multiple taxation of 
credits and other intangible property. In these important cases 
the Court noticed — or, probably it would be more correct to say, 
was compelled by counsel for the unsuccessful states to meet the 
point — that the new light which had burst upon it had a rather 
direct effect upon its previous approval of the business situs doc- 
trine. That the Court accomplished the feat of dodging the point 


®5 Scripps v. Board of Review, 183 Ill. 278, 55 N. E. 700 (1899); Appeal of 
Borden, 208 Ill. 369, 70 N. E. 310 (1904); State v. Board of Assessors, 47 La. 
Ann. 1544, 18 So. 519 (1895). And see Jesse French Piano & Organ Co. v. Dallas, 
61 S. W. 942 (Tex. Civ. App. 1901); Bullock v. Guilford, 59 Vt. 516, 9 Atl. 360 
(1887). 

96 Lockwood v. Blodgett, 106 Conn. 525, 138 Atl. 520 (1927); State v. Pitts- 
burgh Plate Glass Co., 147 Minn. 339, 180 N. W. 108 (1920) ; State ex rel. Ameri- 
can Cent. Ins. Co. v. Gehner, 320 Mo. gor, 9 S. W.(2d) 621 (1928). Cf. Judy 
v. Beckwith, 137 Iowa 24, 114 N. W. 565 (1908). 

97 245 U.S. 54 (1917). See also Kirtland v. Hotchkiss, 100 U. S. 491 (1879) ; 
Blackstone v. Miller, 188 U. S. 189 (1903); Bullen v. Wisconsin, 240 U. S. 625 
(1916). 

98 253 U. S. 325 (1920). 99 Jd. at 330. 
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to its own satisfaction does not change the fact that it was com- 
pelled explicitly to notice it.*°° 

In Beidler v. South Carolina Tax Comm. the business situs 
doctrine seems to be directly involved, in view of the fairly con- 
tinuous and substantial advances which the Illinois resident had 
made to the corporation carrying on business in South Caro- 
lina. The state was thus able to make a strong argument that the 
indebtedness was situated in South Carolina for tax purposes 
under the business situs doctrine. As usual, the Court rather 
dodged than answered this contention, but was constrained to 
say: 


“Tt is sought to sustain the tax by South Carolina upon the ground 
that the indebtedness had what is called a ‘ business situs ’ in that State, 
and the state court adverted to this basis for the tax. . . . But a con- 
clusion that debts have thus acquired a business situs must have evidence 
to support it, and it is our province to inquire whether there is such 
evidence when the inquiry is essential to the enforcement of a right 
suitably asserted under the Federal Constitution. 

“ In the present case, beyond the mere fact of stock ownership and the 
existence of the indebtedness, there is no evidence whatever, having any 
bearing upon the question, save a copy of the decedent’s account with 
the corporation, taken:from his books which were kept by him in his 
office at Chicago. The various items of debit and credit in this account, 
in the absence of any further evidence, add nothing of substance to the 
fact of the indebtedness.as set forth in the agreed statement and afford no 
adequate basis for a finding that the indebtedness had a business situs in 
South Carolina.” 1°? 


It seems fair to say from this language that the Court recognized 
_its present tendency to throw considerable doubt upon the busi- 
ness situs doctrine, but was unwilling to decide definitely the pres- 
ent standing of the doctrine. 


100 In Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930), the 
Court expressly declined to pass upon the present status of the business situs doc- 
trine, saying, “ The present record gives no occasion for us to inquire whether 
such securities can be taxed a second time at the owner’s domicile.” Id. at 213. 
See also the reference to the doctrine as leading to objectionable multiple taxation, 
id. at 210. 

101 282 U. S. 1 (1930). 

102 Jd, at 8-9. The Court in Baldwin v. Missouri, 281 U. S. 586 (1930), also 
found, and with less obvious difficulty, that the business situs situation, especially 
in its multiple taxation aspect, was not presented. 
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When it came to decide First Nat. Bank of Boston v. Maine,*”* 
the Court was still painfully conscious of the haunting ghost of the 
business situs doctrine. But the ghost was frustrated to the Court’s 
satisfaction in the following brief comment: 


“ We do not overlook the possibility that shares of stock, as well as 
other intangibles, may be so used in a state other than that of the owner’s 
domicile as to give them a situs analogous to the actual situs of tangible 
personal property. . .. That question heretofore has been reserved, 
and it still is reserved to be disposed of when, if ever, it properly shall 
be presented for our consideration.” *%* 


This remark seems more than slightly naive, especially in con- 
nection with the Beidler case. If the Court is going to continue to 
find that the business situs situation is never presented, the doc- 
trine is a ghost indeed; for all practical considerations, it is dead. 

The business situs doctrine has a bearing on the other forms of 
multiple taxation of property already discussed, since it was a con- 
stant recourse of the Court in sustaining them. If the doctrine is 
dead, it does not follow that these others forms of multiple taxation 
have passed completely beyond the pale of judicial approval; but 
it is certain that they must continue to exist, if at all, without the 
chief support by analogy which they have previously enjoyed. 
It hardly seems too much to say that if the business situs doctrine 
is gone, all other forms of multiple property taxation have lost 
significant vitality. For instance, in Rogers v. Hennepin County’ 
the Court relied for its decision, that the stock exchange seat could 
be taxed at the place where the exchange was located, upon the 
analogy of the business situs cases and also the taxation of shares 
of stocks of domestic corporations.*” 


108 284 U. S. 312 (1932). 

104 Jd. at 331. See also Virginia v. Imperial Coal Sales Co., 55 Sup. Ct. 12 
(1934), where the business situs doctrine, though possibly indirectly involved, was 
ignored by the Court. 

105 240 U.S: 184 (1916). 

106 The Court said: “There is the further contention with respect to the 
authority of the State to tax the memberships owned by citizens of other States. 
It is urged that the memberships are intangible rights held by the member at his 
domicile. But it sufficiently appears from the allegations that the memberships 
represented rights and privileges which were exercised in transactions at the 
exchange in the City of Minneapolis, and, we are of the opinion, applying a 
principle which has had recognition with respect to credits in favor of non- 
residents arising from business within the State, and in the case of shares of stock 
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The argument based upon the taxation of shares of stock -by 
the state of incorporation is clearly no longer valid,’ and if the ° 
business situs doctrine also goes, it would be hard to find any re- 
maining rational basis for the theory of this decision. Further- 
more, as already pointed out, the result of the Rogers case does not 
seem to be in accordance with the present attitude of the Court 
to regard multiple property taxation with distinct hostility. It 
may be hazarded that this doctrine too has apneind had its day, 
and ceased to be. 

The court has also used the business situs cases to buttress the 
validity of taxes imposing a direct tax burden by more than one 
state but not involving the actual multiple taxation of property. 
This was done with respect to income taxes in DeGanay v. 
Lederer,'** where the Court said: 


“In the case under consideration the stocks and bonds were those of 
corporations organized under the laws of the United States, and the 
bonds and mortgages were secured upon property in Pennsylvania. The 
certificates of stock, the bonds and mortgages were in the Pennsylvania 
Company’s offices in Philadelphia. Not only is this so, but the stocks, 
bonds and mortgages were held under a power of attorney which gave 
authority to the agent to sell, assign, or transfer any of them, and to 
invest and reinvest the proceeds of such sales as it might deem best in 
the management of the business and affairs of the principal. It is diffi- 
cult to conceive how property could be more completely localized in the 
United States.” 


But here, and also in the case of excise taxes, the possible with- 
drawal of the support of the business sétus doctrine is not likely 
to prove fatal. In the first place the burden of such taxes is not 
actually as heavy as that of multiple property taxation. In the 
second place, looking at the question from a more technical stand- 
point, neither an income nor an excise tax is a tax upon property, 
and so the present condemnation of multiple property taxation, 


of domestic corporations, that it was competent for the State to fix the situs of 
the memberships for the purpose of taxation, whether they were held by residents 
or non-residents, at the place within the State where the exchange was located.” 
Id. at 191. 

107 First Nat. Bank of Boston v. Maine, 284 U. S. 312 (1932). 

108 250 U. S. 376 (1919). 

109 Jd. at 382. See also the quotation from Maguire v. Trefry, 253 U. S. 12, 
16 (1920). 
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even if it is carried to its logical extremity, will not affect the doc- 
’ trines just referred to. Such income and excise taxes may in- 
volve multiple taxation, but it is not multiple property taxation. 


CoNCLUSION 


The Supreme Court has given unmistakable indication of its 
present strong tendency to deprive the states of multiple prop- 
erty taxation, upon which it once looked with indifference, if not 
benignancy. As to tangible property, this change has been prac- 
tically accomplished. As to intangible property, multiple taxa- 
tion has been permitted until the last few years, but in that period 
the Court has gone a long way toward putting an end to it. Such 
slight remnants as are permitted by previous decisions of the Court 
not explicitly overruled, must now be considered to rest upon a 
very weak foundation. - 

While this does not necessarily apply to other forms of taxa- 
tion, yet even here the tendency in the same direction is generally 
apparent. Multiple inheritance taxation has seemingly been done 
away with quite as fully as multiple property taxation; indeed, 
practically all the recent cases showing the changed view of the 
Court involve inheritance taxation, though they are certainly just 
as applicable to property taxation.**° While other forms of excise 
taxes have not necessarily come under the same prohibition against 
multiple burdens, it is quite probable that at least a tendency to 
limit them rigidly will appear here also. Curiously enough, no 
such tendency appears as yet with respect to income taxation; in 
fact, it may well be contended that the direction is the other way.** 

The most important doctrine leading to multiple property taxa- 
tion which is still recognized by the decisions of the Court is busi- 
ness situs. Since in all pertinent recent cases the Court has at 
least considered the possibility that such decisions may interfere 
with this doctrine, it does not seem too much to say that the Court 
appreciates the difficulty in harmonizing its present hostility to 
multiple taxation with the continued existence of the business 
situs doctrine. It is submitted that multiple property taxation as 


110 Frick v. Pennsylvania, 268 U.S. 473 (1925). 
111 Lawrence v. State Tax Comm., 286 U. S. 276 (1932). But see Note (1934) 
43 YAte L. J. 851. 
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between the states will have to go and that so far as business situs 
and other doctrines alfeady considered permit such taxation, they 
will have to be abolished or at least radically remodeled. 

It has been suggested *** that the business situs doctrine will be 
modified so that intangible property having a business locality in 
a jurisdiction separate from the domicil of the owner will be per- 
mitted to be taxed there and there only —thus treating it like 
tangible property, under the Frick case.** This would avoid any 
multiple taxation but would possibly run counter to the now set- 
tled doctrine of the Supreme Court that evidences of indebted- 
ness and similar documents cannot be treated as tangible prop- 
erty.’ 

A more substantial objection is present in the marked tendency 
of the Court to take the position that practically all forms of in- 
tangible property which cannot fairly be considered to have any 
actual situs — and even tangible property which has no permanent 
situs *** — are to be taxed at the domicil of the owner and there 
alone. The Court attempts to rationalize this theory under the 
maxim, mobilia sequuntur personam, but it hardly needs to be re- 
peated that this is an attempted rationalization of the irrational. 
It is really no more than a slightly disguised statement of the 
Court’s idea of policy. A summary statement of this policy is 
that the property should of course be taxed somewhere, but that it 
should be taxed only in One jurisdiction, and that the most de- 
sirable jurisdiction to impose the tax in such a situation is the 
domicil of the owner. 

Prophecy of what the Court is going to do next, particularly in 
view of the fact that it has habitually dodged the problem, at least 
so far as the business situs doctrine is concerned, is extremely 
hazardous. But it seems more rational, and possibly more accu- 
rate, to attempt such a prophecy on the basis of the policy actually 


112 See Harrow, Relation of Jurisdictional Limitations on Power to Tax to 
Conflict of Laws in Decedents’ Estates (1934) 20 A. B. A. J. 116. 

118 Frick v. Pennsylvania, 268 U. S. 473 (1925). 

114 The suggestion has, however, an analogy to the taxation of intangible 
property like good-will used in carrying on a business within the state. See 
Adams Express Co. v. Ohio, 165 U. S. 194 (1897). But in that sort of case the 
intangibles are merely incidental to the business rather than to the actual subject 
of it, or at least the result of it, as is normally the situation in the business situs 
cases, and in most of the others here considered. 

115 New York v. Miller, 202 U. S. 584 (1906). 
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adopted rather than on the Court’s pseudo-rationalization of such 
policy. Proceeding on this basis, the guess — and it can be no 
more than a guess — of the writer is that all credits, whether used 
in a business or not, will be subjected to taxation by the state of 
domicil of the creditor and by no other jurisdiction. If that is so, 
the business situs of the credits will be ignored and the doctrine 
of taxation of credits at their business situs is wholly dead. 

The principle of taxation solely at the domicil of the owner 
will apply to all other forms of intangible property, unless, per- 
haps, it can fairly be said in the particular case that such intangible 
property — usually in the form of good-will or the value of a 
going business —is substantially, and not merely theoretically, 
situated with the business which uses it as an asset. But here, 
too, it seems fairly clear that no multiple taxation will be per- 
mitted, so that the state of domicil of the owner will be precluded 
from taxing such intangibles. Apparently, multiple property taxa- 
tion, as between the states, is to be regarded as entirely done 
away with, and in the resulting situation the Court, except in 
very unusual circumstances, is going to decide in favor of the 
state of domicil of the owner. 

Robert C. Brown. 

Inp1ana University ScHOoor oF Law. 
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CRIMINAL PROCEDURES 


THE DEVELOPMENT OF PRESENT-DAY CRIMINAL 
PROCEDURES IN EUROPE AND AMERICA* 


I. INTRODUCTION 


HE divergence in character between European and Anglo- 
American criminal procedure springs chiefly from the dif- 
ference in the conception and use of the judicial authority. 
Criminal procedure in Anglo-American countries, like civil pro- 
cedure, is contentious. The responsibility for gathering and pre- 
senting evidence rests upon the prosecutor and the accused, the 
parties to the case. When a judge intervenes in the preliminary 
stages, it is to decide a specific question: whether the accused 
should be held for trial; whether he should be admitted to bail, 
and if so, in what amount; whether a search warrant or a war- 
rant of arrests should be issued, and so forth. The judge decides 
not on evidence he has gathered, but on evidence submitted to 
him. He obtains the factual substratum for his decision in open 
court from the parties. Anglo-American judges do not themselves 
make investigations into criminal cases independent of both prose- 
cution and defense, nor do they usually delegate other agents to 
do so. At the’ trial, the Anglo-American judge is limited to di- 
recting proceedings, ruling on points of law, such as the admissi- 
bility of evidence, and if sitting without a jury, to making the 
final decision on the facts. 

In Europe, on the other hand, a criminal proceeding is a ju- 
dicial inquiry. It is the duty of judges to ferret out the facts. 
They do not wait for the truth to emerge from the contentions of 
the opposing parties. An investigating magistrate dominates the 
preliminary stages in the most serious criminal cases. He is ex- 


pected to make the thorough investigations necessary to bring 


out the truth and prepare the case for trial. At the trial, the duty 
of bringing out the facts rests upon the presiding judge, not upon 


* This article will constitute the first chapter of a book to be published on the 
prosecution of crime in Europe and America, the outcome of studies undertaken as 
a Social Science Research Council Fellow, 1931-1932. 
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the prosecutor and the accused. The parties are on hand to see 
that their interests are properly handled. But the trial is domi- 
nated by the presiding judge who himself questions the witnesses 
and the accused and brings out the evidence for the prosecution 
and for the defense. 

This difference in the functions of judges arises from different 
theories concerning the best means of separating the guilty from 
the innocent. In Anglo-American countries the provision of an 
impartial tribunal before which both sides may lay their facts is 
the chief means for accomplishing this purpose. In Europe, it is 
felt that what happens in the trial is so vitally affected by the 
preparation of the case in the preliminary stage that the active 
intervention of a judicial officer is necessary. Prosecutors tend to 
collect evidence indicative of guilt and to neglect facts favorable 
to the accused. Unless the accused is represented by counsel of 
equal ability to that of the prosecutor, he comes into the trial at 
a distinct disadvantage. The Europeans seek to maintain the 
balance in the trial proceedings by placing upon the judge, and 
not upon the parties, the primary duty of bringing out the 
evidence. 

Since the juge d’instruction is a judicial officer, impartiality is 
expected of him, and he is endowed with large powers. He is 
able to conduct an energetic investigation into criminal cases 
which has no counterpart in Anglo-American law. He has a 
profound influence upon later proceedings. The written docu- 
ments embodying the results of his investigations form the basis 
for the decision as to whether the trial shall be held, and both 
before and during the trial are in the hands of the judges to guide 
them in bringing out the evidence. 

European procedure attaches great significance to the inter- 
-rogation of the accused. Since European procedure is a judicial 
inquiry which should neglect no source of information on the 
facts surrounding the commission of a crime, the Europeans re- 
quire the interrogation of the accused. He is the man who knows 
most about the issues, the truth or falsity of the charges. He is 
therefore questioned very minutely concerning them in the pre- 
liminary stage of the proceedings by the juge d’instruction, and 
again at the trial by the presiding justice. Just as in England 
and America, there is no legal way of compelling an accused to 
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speak if he refuses. But in contrast to England and America, 
the Continental countries do not warn the accused upon arrest 
that he has a right to maintain silence. Nor does Europe know 
the American rule forbidding any comment drawing unfavorable 
inferences from the defendant’s refusal to testify. Whatever in- 
formation can be obtained from the accused by rigorous question- 
ing is admissible in a Continental court. 

Certain principles of criminal procedure are approved on the 
Continent as well as in England and America. Trials must be 
public. The decision of the judges on the facts must be upon 
the basis of oral evidence presented in open court. The accused 
must have facilities for the preparation and presentation of his 
defense. Courts which try the most serious offenses must be in 
part composed of laymen. But though the principles are the 
same, they are differently applied. In Europe, publicity of pro- 
ceedings is generally confined to the trial stage, not being ex- 
tended, as in England and America, to preliminary hearings. 
Furthermore, in Europe, the dossier, comprising the written docu- 
ments of the preliminary investigations which are conducted in 
secret, has a great influence on the trial. There is nothing to 
correspond to the dossier in Anglo-American courts. Written 
depositions of witnesses may be used at a trial in England or 
America only under exceptional circumstances. On the Con- 
tinent, the accused does not have complete liberty of defense until 
the trial stage, while in England and America, the accused, from 
the moment of arrest, has the fullest facilities for preparing his 
case. In England and America, lay participation takes the tradi- 
tional form of the jury with the time-honored distinction between 
fact and law. On the Continent, France alone has a jury, differing 
considerably, however, from its English model. In Germany and 
Italy, lay participation takes the form of judges and laymen sit- 
ting together as one judicial college, deciding all matters of fact 
and law. 

In every country today, to a varying extent, prosecution is a 
state function. But the organization of prosecution, the powers 
and standing enjoyed by prosecutors differ. In Europe, the prose- 
cution is conducted by a symmetrical organization in which every 
agent has a definite rank and an appointed task. He is answer- 
able for the performance of his duties to an immediate superior 
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in the hierarchy of prosecution, which culminates in a member of 
the central government. England has no uniform organization 
for criminal prosecution. A Director of Public Prosecutors acts 
in the name of the King in all homicide cases and in other serious 
cases when public interest demands it. But prosecution is also 
in the hands of officers of the towns and boroughs, and solicitors 
hired by police or by private individuals. In America, as on the 
Continent, prosecution is definitely a state function, and prose- 
cutors state officers. But they are locally elected, independent of 
one another, and practically free from supervision. 

The European prosecutor is not, like his Anglo-American col- 
league, on the same plane as the accused. The prosecutor always 
has greater rights and privileges. In the preliminary stages 
greater means are open to him to influence the activities of the 
juge d’instruction. At a trial before the French cour d’assises, 
the jury court, counsel for the accused is reminded by the pre- 
siding judge to express himself respectfully and seriously. No 
such admonition is prescribed for the prosecutor. In Anglo- 
American procedure, on the other hand, the tendency is to weight 
the balance in favor of the accused. The position assigned to 
European prosecutors is undoubtedly influenced by the fact that 
they are drawn from the same corps of officials which supplies 
the judges. Although judicial impartiality is not expected of him 
to the extent to which it is expected of judges, the prosecutor is 
still a magistrate entitled to a special respect from judges, to 
which the ordinary lawyer has not the same claim. 

Undoubtedly, the criminal procedure of the Continent favors 
the accused far less than is the case in England and America. 
This cannot be accounted for by the oft-repeated but erroneous 
statement that a presumption of innocence exists in Anglo-Ameri- 
can law, whereas the presumption of guilt governs on the Con- 
tinent. If the presumption of innocence means that the burden 
is upon the prosecution to prove its case, that the defendant does 
not have to exculpate himself, and is favored by a reasonable 
doubt, the presumption of innocence is as fundamental in Con- 
tinental procedure as in England and America. The Continental 
countries have never lost sight of the State’s interest in the repres- 
sion of crime. While they have given the accused some guarantees 
against unjust conviction, they have never gone to the extremes 
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of England and America. Especially in the latter country, the 
distrust of executive authority and insistence upon the protection 
of the rights of individuals has gone so far as to hamper legitimate 
efforts in the apprehension and conviction of criminals. 

To know how these contrasted attitudes came into being, it is 
necessary to understand the various influences that have affected, 
for good or evil, both Continental and Anglo-American procedure, 
and we must turn to whatever insight into the present the past has 
to give. 


II. Earty PrivATE PRosECUTION: GERMANIC AND 
ANGLO-SAXON PROCEDURE 


The Germanic procedure of Charlemagne and the Anglo-Saxon 
procedure of nearly the same period still looked upon the redress 
of most crimes as a private matter. But limits were already being 
set to the methods by which redress might be taken. Private 
vengeance was forbidden except for a few serious offenses.’ For 
the rest, the substantive law provided a complete scale of pay- 
ments, the amounts varying with the gravity of the injury and 
the rank of the victim. If the injured party was successful in a 
judicial proceeding against the individual named as his assailant, 
he could obtain recompense. On the Continent, even in the cases 
in which private vengeance had legal sanction, the Carolingian 
kings coerced warring parties into submitting their dispute to a 
tribunal. The rulers did not act from wholly disinterested mo- 
tives, for the public authority shared in the amount which had 
to be paid for an injury. 

Since crime was in general treated as a private injury, there was 
no distinction between civil and criminal proceedings. The first 
step in the proceedings was the summons to the accused. It had 
to be made in the house of the accused and in the presence of wit- 
nesses.” It named the defendant, stated the complaint against 
him, and ordered him to appear before the court at its next ses- 
sion. If the defendant ignored the summons, he could be fined. 


1 In the later Germanic laws, the right to vengeance is recognized only in homi- 
cide, crude injuries to the honor of women, abductions, adultery, and sometimes 
woundings. 1 BRUNNER, DEUTSCHE RECHTSGESCHICHTE (1928) 227-28. 

2 In the earlier law it was made by the party. See THontssen, LA Lor SALIQUE 
(2d ed. 1882) 401. Later it could be made by the judge or an agent of the judge. 
2 BRUNNER, DEUTSCHE RECHTSGESCHICHTE 441-54. 
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The tribunal to which the dispute was submitted was a popular 


assembly. On the Continent, all free men domiciled in the juris- 


diction had the right and duty to attend court.* In England, the 
local courts were the county and the hundred courts. The regular 
attendants at the first were “a group of thanes which might be 
likened to the county families of later days”. The regular at- 
tendants at the hundred courts were the smaller landowners and 
tenants.* The administration of justice was but one of many 
governmental matters of importance to the locality or to the 
Crown, with which the meeting occupied itself. Thus, publicity 
of proceedings, which is regarded today as one of the safeguards 
of the accused against unjust conviction, goes back to the days 
when a considerable part of all governmental activity was per- 
formed in public assembly. 

In the early judicial assemblies, there was a division of func- 
tion between the presiding officer and the laymen who “ found 
the judgment ”. In the earliest law the “ judgment finders ” may 
have been the whole judicial assembly.° Later, on the Continent, 
they became a committee of notables chosen by the presiding 
judge or by the parties. Charlemagne made this committee of 
“ judgment finders ”, called scabini, or schoffen, a permanent in- 
stitution, and in every county the royal authority appointed a group 
of notables who were entrusted with the job of “ judgment find- 
ing” and held the position for life. Charlemagne also provided 
that where the ordinary assembly did not dispose of all its judicial 
business, supplementary sessions might be held at which the 
“ judgment finders ” and the presiding officer could act alone.’ 
Thus began the specialization in the function of judging. For- 


8 See 1 Prancx, Das DEuTsCHE GERICHTSVERFAHREN IM MITTELALTER (1879) 52. 
4 HotpswortH, History or ENcLisH Law (3d ed. 1923) 9. 

5 This is the view of such authorities as PARpEssus, Lor SALIQUE (1843) 578; 
1 Savicny, GESCHICHTE DES ROMISCHEN RECHTs IM MITTELALTER (1834) 238 et seq.; 
THONISSEN, La Lor SALIQuE 70 et seq. “In these courts it was not the presiding 
officers . . . who were the judges, it was the whole company, as if in a New England 
town meeting . . . the people conducted the judicature as well as the finance and 
politics of the town”. Thayer, The Older Modes of Trial, in 2 Setect Essays IN 
ANGLO-AMERICAN LEGAL History (1908) 368. 

6 This view is found in 2 BRUNNER, DEUTSCHE RECHTSGESCHICHTE 295; Beau- 
douin, La Participation des Hommes Libres au Jugement dans le Droit Franc 
(1887) 11 NouvetLe Revue Historique DE Drorr FRANGAIS ET ETRANGER 495-99. 

7 See Sonm, Die FRANKISCHE REICHS- UND GERICHTSVERFASSUNG (I9II) 375. 
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merly the right of all, it gradually became limited to a small 
group. 

The division of function between “ jaiqment finders ” and 
judges arose from the character of the early law. It was a cus- 
tomary law, of which the people were the repository. When there 
was any doubt as to the law applicable to a particular case, the 
duty of the presiding judge was, not to impose his own view of 
the law, but to demand what the law was from those who surely 
knew it, the people. 

Proceedings took place orally in ‘the presence of all those at- 
tending court, and were very formalistic. The accuser in making 
his complaint, was bound to a strict formula,® and the accused, 
replying, had also to use a prescribed formula. Slips of the tongue 
and defective speech were fatal, with the natural consequence that 
a class of counsel grew up to help the parties in making their 
speeches. Unless the accused wished to be condemned to pay- 
ment, he had to deny the charge; he could not affirm and plead — 
matters of excuse. 

If the accused made a denial, the ‘“‘ judgment finders ” had to 
hand down their judgment. They did not decide the factual 
question involved in the dispute, the guilt or innocence of the 
accused, but merely which party could be considered prima facie 
right in his assertions. That party was then permitted to con- 
firm his statements by the methods of proof sanctioned by law. 

The question of guilt or innocence was never submitted for 
judicial determination as we know it today. The early judges 
were not bothered by any nice discriminations as to fact-finding. 
They believed they had at hand methods of proof which would in- 
fallibly separate the guilty from the innocent. If these methods 
of proof seem incomprehensible today, it is because the early 
faith in the interference of God in human affairs is lost. The 
religious element permeated every method of proof. In accusa- 
tions for less serious offenses, the individual could clear himself by 
his own oath, thus pledging for the correctness of his assertions 
his own salvation. In the more serious cases, the individual oath 


8 In some laws, e.g., Frankish, Saxon, Lombard, and Anglo-Saxon, the complain- 
ant was required to take an oath either alone or with compurgators that the com- 
plaint was not made from hatred, spite, or a desire for gain, 2 BRUNNER, DEUTSCHE 
RECHTSGESCHICHTE 456-57. 
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was not sufficient; it had to be strengthened by that of compur- 
gators, who pledged their persons and their salvation as security 
for the correctness of the assertions of their party.° 

In some extraordinary cases the oaths of the parties with or 
without compurgators were not sufficient proof. If the party 
were a slave or in bad repute, his oath would not be considered 
trustworthy. Or he might have been unable to obtain the re- 
quired number of compurgators. In certain serious offenses, 
such as poisoning, the defendant was not permitted to clear him- 
self by oath. In all these instances the method of proof was the 
ordeal. The .party was submitted to so extraordinary a trial 
that only an individual in the protection of the gods could undergo 
it successfully. 

The Germanic peoples used many different ordeals: boiling 
water, hot iron, water, consecrated bread, etc.*° But the most 
esteemed method of calling upon the direct intervention of God 
was trial by battle.** This was the special judgment of God, 
reserved for free men. If the defendant failed in the ordeal or 
was beaten in the duel, he suffered the penalties fixed by law for 
his offense. If the complainant lost, he sits to pay a fine to the 
public authority.” 


® The number of compurgators necessary in individual cases varied in the dif- 
ferent laws with the gravity of the matter in dispute, the amount of the compositio 
in question, the manner in which they were chosen (a greater number being required 
if they were all chosen by the party who swore), and their rank. 2 BRUNNER, 
DeuTscHE RECHTSGESCHICHTE 523-24. In certain cases the party swore, not with 
compurgators who may or may not have had knowledge of the facts, but with wit- 
nesses who added their oath to that of the party because of their knowledge of the 
facts. But these witnesses were not individuals who accidentally obtained knowledge 
of the facts in question. They were either formally taken to witness when a par- 
ticular act was done, such as the conclusion of a contract, the fulfillment of certain 
procedural forms, etc., or they were individuals who because of their rank and situa- 
tion in the community could give information concerning facts of common notoriety 
in the neighborhood. Id. at 528 et seq. 

20 Lea, SUPERSTITION AND Force (1878) 93 et seq., describes the different kinds 
of ordeals. See also 2 BRUNNER, DEUTSCHE RECHTSGESCHICHTE 545 et seq. 

11 Trial by battle was apparently unknown to the Anglo-Saxons. It was intro- 
duced into England by the Normans. See 1 Portock aAnp Marrranp, History oF 
EnctisH Law (1895) 39. 

12 In the customary law, on the Continent, the only way to avoid the definitive 
effect of a decision of the “ judgment finders” was to denounce them. The dis- 
satisfied party had to accuse the “ judgment finders ”’, in the presence of the judicial 
assembly, of intentionally refusing to find properly. This interlocutory dispute was 
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The fundamental principle of the early procedure was every- 
where the same. Without a complainant there could ordinarily be 
no criminal proceeding. But there has always been a place in 
the criminal procedure of the western world for exceptional cases 
in which group or official action could be taken without formal 
accusation by a private complainant. Later the exception be- 
came the rule and criminal proceedings begun by private accusers 
became the exception. | 

The oldest case in which group action replaced the formal 
accusation by a private complainant was that of the capture of the 
accused in flagrante. An individual caught in the act of com- 
mitting one of certain serious crimes or caught after pursuit with 
the hue and cry, could be executed on the spot. He had broken 
the peace and was therefore an outlaw, fair game for anybody. 
Soon the public authority interfered in this lynch justice and re- 
quired the individual caught in the act to be taken before a judi- 
cial officer. If the accused was a thief, he was brought in with 
the stolen articles tied to his back. The procedure before the 
judge in these cases was very summary. The captor swore an 
oath with compurgators that the accused was guilty of the crime. 
The accused then had no right of defense, no right to clear him- 
self by the ordinary methods of proof. He was Pore ordered 
by the judge to be executed.** 


III. BEGINNINGS OF PUBLIC PROSECUTION ON THE CONTINENT 


This small field for official action still left the public authority 
incapable of taking action when an individual was suspected of 
having committed a crime but no accuser came forward to de- 
nounce him. Of the attempts made to fill this gap in the pro- 
cedure, the one developed in the Frankish period had the most 
profound influence on later law. When the Carolingian kings 
needed information for governmental affairs or to settle their 
financial disputes with local landowners and churches, they sum- 
moned committees of neighbors who were questioned under oath 


usually settled by trial by battle before proceedings could continue. Apparently one 
of the qualifications for a “ judgment finder ” was ability to handle weapons. 

13 For a description of this procedure, see BENNECKE, ZUR GESCHICHTE DES 
DEUTSCHEN STRAFPROZESSES (1886) 82 et seg.; 2 BRUNNER, DEUTSCHE RECHTSGE- 
SCHICHTE 626 et seq. 
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on the matters in dispute. This procedure, known as the in- 
quisitio, was introduced into criminal cases. The royal representa- 
tive who presided over the judicial assembly was given the duty 
of designating the most trustworthy men of the jurisdiction to 
undergo questioning. These men were sworn to tell the truth 
concerning the commission of certain crimes within the community 
and to reveal those suspected of having committed them. This 
Rugeverfahren, procedure by presentment, a departure from the 
customary law, was confined to serious offenses.** 

This procedure put the accused in the same position as if a 
private complainant had lodged a formal accusation against him. 
If he denied the charge, he had to clear himself by the ordinary 
forms of proof. If he were a free man of good reputation, he 
could clear himself by oath, either alone or with compurgators, 
depending again on the seriousness of the offense. But where 
oaths and compurgation were prohibited, the defendant had to 
submit to ordeal. The one mode of proof not available to the 
accused was the judicial duel, since there was no individual com- 
plainant with whom he could fight. 

Both flagrant délit and the Rugeverfahren were the genesis of 
a development in which the official character of a criminal pro- 
ceeding received increasing emphasis. This could not have taken 
place without coincident transformations of the evidentiary law. 
Scepticism toward the prevailing modes of proof was certainly 
manifest in the 12th century. Furthermore, while oath and com- 
purgation might have worked in the intimate group life of the 
communities-in which they arose, they were no protection against 
the professional criminality which sprang up in the new urban 
communities of Flanders, Holland, the south of France, and 
the north of Italy, and fed upon the revival of trade and com- 
merce. 

The Church itself was profoundly dissatisfied with existing 
modes of proof. Although, through its contact with Germanic 
tribes, the Church had adopted compurgatory oath and ordeal, 


14 The offenses which were to be inquired into were, according to a capitulary for 
Italy, homicide, theft, incest and other sex offenses. In West Frankish laws, rob- 
bery, theft, and sorcery were the special objects of a Rugeverfahren. Other offenses 
inquired into were those committed in the king’s forests, and malfeasance in office by 
lay and ecclesiastical officials. 2 BrUNNER, DEUTSCHE RECHTSGESCHICHTE 641. 
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it never wholeheartedly approved them, and its hostility to the 
older methods of proof was crystallized at the Lateran Council of 
1215 in the complete prohibition of ordeals. The edict found 
ready acceptance. Later, trial by battle also fell under the ban. 
The honest burghers and tradesmen of the rising towns did not 
relish the possibility of being challenged to a duel when they at- 
tempted to get justice. The period when every able-bodied man 
was accustomed to the use of arms was passing. War had come 
to be the business of hired mercenaries. And it is not surprising 
to find some of the German laws limiting challenges to battle to 
cases in which independent evidence indicated that the accused 
was at least present at the scene of the crime.** Under some laws 
the hue and cry had to have been unsuccessfully raised against 
the accused before he could be challenged.*® Trial by battle must 
then have become an unusual event, since all the elements of a 
flagrant délit, except the capture of the accused, had to be pres- 
ent before the judicial duel would be authorized. In some cities, 
a citizen could refuse to accept a challenge to trial by battle 
offered by a non-citizen.” In others, acceptance was com- 
pletely within the discretion of the citizen..* Some Flemish 
and Dutch cities entirely prohibited the challenging of their 
citizens.*® 

It was not a far cry from these limitations to a complete pro- 
hibition of trial by battle. In France, this was accomplished by 
an Ordonnance of St. Louis in 1260,” and in Germany, by an 
imperial law of Rudolf von Hapsburg in 1290." Although this 
prohibition was not completely observed in either country for 
some time to come, the history of trial by battle as an ordinary 
mode of procedure was practically at an end. 

The decline in the use of the customary modes of proof coin- 
cided with the increasing application of the principle of official 
as opposed to private prosecution of offenses. The conception 
of flagrant délit began to be extended. The essence of “ fla- 


15 Krres, Der BEWEIS IM STRAFPROZESS DES MITTELALTERS (1878) 83-84. 

16 Jd. at 84-85. . 

17 Td. at 87. 21 KRIEs, op. cit. supra note 15, at 93. 

18 Jd. at 88. 

19 BENNECKE, Op. cit. supra note 13, at 64 et seg. Cf. Kriks, op. cit. supra note 
15, at 93. 

20 Faustin-HE iz, TRAITE DE L’INSTRUCTION CRIMINELLE (1846) 327. 
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grance” lies in the capture of the offender in the act. In such 
a case a summary procedure is justifiable because there can be 
no doubt of the individual’s guilt. But a summary procedure 
came to be applicable even if the accused was not taken in the 
act or captured after pursuit. He could be judged in “ flagrance ”, 
if, after the act was committed, he was caught possessing any of 


* the objects resulting from the crime.** In the French law, “ fla- 


grance ” was extended to cover a completely different type of case. 
If an offense was publicly notorious, and if it was attested by a 
number of witnesses, the accused was treated in the same way as 
if he had been caught in flagrant délit.”* 

‘But it is mainly in the development of a right of investigation 
and of the Rugeverfahren that prosecution of crime without a 
private accuser became more and more firmly established. While 
a well-organized Frankish empire still existed, the royal officials 
in exceptional cases made objective investigations and brought 
the accused to judgment before the popular judicial assembly 
without waiting for a private complainant to act and without re- 
sort to the inquest of the Rugeverfahren. After the break-up of 
the Frankish empire, the Norman dukes who retained most of 
the Frankish administrative and judicial institutions, developed 
out of the Rugeverfahren an investigatory procedure which could 
be used against the accused if he consented. This was enqueste 
du pais. Arriving in the locality in which an offense was com- 
mitted, the ducal judicial officer summoned twenty-four citizens 
who had knowledge of the facts. They appeared before him one 
by one for questioning under oath in the presence of four knights, 
and what they had to say was taken down in writing. After con- 
frontation with the accused, who had, apparently, some limited 
right of challenge, these juror-witnesses were called together, 
heard their depositions read to the accused by the court, and 
were required to reaffirm what they had already sworn to. On 
the basis of these statements the judicial officer handed down a 
judgment, evidently after consultation with the four knights.* 
The consent of the accused had to be obtained for his procedure, 
for he had the right to be tried by the traditional modes of proof, 


22 RutH, ZEUGEN UND EDESHELFER (1922) 164-65. 
23 EsMEIN, HISTOIRE DE LA PROCEDURE CRIMINELLE EN FRANCE (1882) 78-80. 
24 Id. at 52-54. 
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oath and ordeal. But strong methods were used to extract con- 
sent.”° 

With the concentration of political power in the feudal lords 
in France and Germany, prosecution by a public official received 
a further impetus. Kings and nobles alike appointed legists to 
protect their fiscal and proprietary rights. From appearing in 
civil cases for the king or lord, it was not a great step to acting 
as prosecutor in criminal cases. The fines and confiscations de- 
creed by the courts for offenses were a source of profit. The 
feudal lords and sovereigns had a distinct financial advantage in 
having their legal representatives act where an accuser did not 
appear. But the prosecutions were carried on in the forms of 
the ordinary procedure.” 


IV. APPEARANCE OF THE TRIAL JURY IN ENGLAND 


Up to the 13th century English procedure resembled the Con- 
tinental, employing the same formal party method in use there. 
The court which decided the dispute between the parties was a 
popular assembly with a division of function between judge and 
“judgment finder”. The evidentiary methods were similar. 
Oaths and ordeals were in common use and trial by battle had 
been introduced by William the Conqueror. The flagrant délit 
procedure had been used in England since time immemorial. The 
presentment jury came with the Normans who used it as a means 
of controlling the conduct of local officers, as a method of pro- 
tecting the king’s rights and revenues, and as an instrument for 
the detection of crime. The Assizes of Clarendon in 1166 men- q 
tioned the presentment jury specifically, providing that the sheriffs 7 
and justices should make inquiry of twelve men of every hun- 
dred and four men of each township, whether any man in any 
township was a robber, murderer, or thief, or receiver of robbers, - ko 
murderers, or thieves. Like Frankish procedure, a person de- 
nounced by the jury of presentment had to clear himself by ordeal. 


25 The accused could be kept in prison for one year and a day, @ peu de manger et 
boyre, while he made up his mind. Frequently, an individual was held on suspicion. 
If, after public notice, no accuser appeared within a certain period, the suspect had 
to be released. But if he agreed to submit to an enqueste du pais, he could obtain his 
release more quickly. See EsMEIN, oP. cit. supra note 23, at 51-52. 
26 Td. at 100 et seg.; ScoMIpT, FISKALAT UND STRAFPROZESS (1921). 
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As on the Continent, oaths and ordeals declined, ordeals being 
prohibited by a statute of Henry III in 1219.” Trial by battle 
began also to give way to the new procedure of trial by jury which 
had been made an ordinary mode of proof in civil cases by Henry 
II. Where a private accuser came forward and made an accusa- 
tion against an individual, the accused obtained the right either to 
defend himself by the body or by the country, in which case he 
had to be tried by jury. Later it was provided that an accused, 
even if he were victorious in battle, should be tried by the country, 
the accusation having raised a presumption of guilt.** Trial by 
battle under these circumstances became an archaic institution, 
remaining as only a shadow of the English law until the early 
part of the roth century. 

While ordeals were falling into disfavor and disuse, the pre- 
sentment jury was gradually taking on the additional duty of 
testing its own accusations, of deciding whether the accused was 
guilty or innocent. But once a jury had made an accusation, 
it could hardly be expected to reverse itself by declaring the ac- 
cused innocent. The first attempt to remedy this situation con- 
sisted in the addition of other jurors to the presenting jury, after 
the accusation was made, to determine guilt. But finally a statute 
of Edward III ** permitted the accused to challenge any member 
of the trial jury who had previously sat on the presentment jury. 
This statute definitely crystallized the conception that one jury 
should make the accusation and a second jury should decide the 
facts.*° 


V. INFLUENCE OF ROMAN AND CANON LAW: THE NEW 
INQUISITORIAL PROCEDURE 


Conceivably the Continentals, especially the Normans, might 
have gone from the presentment jury to the trial jury as the Eng- 


27 Between 1201-1219, Maitland found only one case in which the ordeal did not 
acquit the accused. MarTLanp, SELECT PLEAS OF THE Crown (Selden Soc. 1888) 75, 
n.3. The Assize of Clarendon had already provided that even if the accused was 
successful in the ordeal, he must leave the realm within forty days. 

28 See Britton (Nichols ed. 1901) c. XXIII, 11, 87, n.1; 1 STEPHEN, History oF 
CRIMINAL Law (1883) 246 et seq. 

29 25 Epw. III, St. 5, c. 3 (1350). 

80 On this development, see 1 HotpswortH, History or ENc.isH, LAw 324-25; 
Wells, The Origin of the Petty Jury (1911) 27 L. Q. REv. 347-61. 
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lish did. But two forces deflected the course of development of 
the Continental criminal law — the procedure of the Church and 
the influence of the Roman law. 

After the recognition of the Church by the State in Roman 
times, the ecclesiastical procedure for the punishment of offenses 
was modeled upon the early Roman accusatory procedure. The 
accuser had to make out his case, but the church court could, 
where necessary, make an independent investigation of the 
charges. In the Carolingian period, despite considerable opposi- 
tion, oaths and ordeals were taken over from the lay procedure. 
But the Church still insisted upon rational evidentiary standards. 
Only where the accuser failed to establish his case by witnesses, 
documents, and other evidentiary means, could the defendant 
clear himself by oath or ordeal. 

At the end of the 12th century a more effective cri:ninal pro- 
cedure for the Church had become necessary in order to repress 
the scandalous conditions in the clergy. The Ruge jury had 
fallen into disuse. The old practice of making an objective investi- 
gation when an accuser failed to establish his case had not been 
maintained. Innocent III persuaded the Lateran Council of 1215 
to make several modifications in church procedure. Henceforth, 
it became the duty of the judge to make a secret investigation 
of the facts in every case in which he received a complaint that 
an offense had been committed and in every case in which there 
were public rumors that an individual subject to the ecclesiastical 
courts had committed a crime. The accused and anyone whom 
the judge believed to have knowledge of the facts were examined 
in secret and under oath. The accused had some opportunity to 
defend himself since the names and depositions of the witnesses 
were communicated to him. If investigation indicated that the 
accused was guilty, he could be punished.* 

While the writers on the Canon law were putting this procedure 
upon a systematic basis, lay writers on Roman law discovered that 
it, too, authorized a magistrate to make an objective investigation 
of a crime without waiting for an accuser.** This practice arose 


81 For the history of Canon criminal procedure, see 1 GLASER, HANDBUCH DES 
STRAFPROZESSES (1883) 69-78; 5 Hinscutus, System DES KATHOLISCHEN KIRCHEN- 
RECHTS (1869-97) 349 et seg.; MitncHEN, Das KANONISCHE GERICHTSVERFAHREN 
(1865). 

82 See BIENER, BEITRAGE ZU DER GESCHICHTE DES INQUISITIONSPROZESS (1827) 91. 
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in the later Roman Empire after the system of popular prosecu- 
tion had degenerated into a system of blackmail and such strong 
measures had been taken against professional accusers as to dis- 
courage all private complaints. The procedure was also used in 
prosecutions for treason. It was predominantly a written, secret — 
procedure using torture as a means of investigation. 


VI. THE SPREAD OF THE INQUISITORIAL PROCEDURE 


After its development by writers on Roman and Canon law, 
the new procedure first entered the practice of the lay courts in the 
cities of Northern Italy. There existing conditions facilitated 
the innovation. The Roman law was most intensively studied. 
The cities needed the strong action against the accused, which the 
new procedure provided, to deal with the serious problem of pro- 
fessional criminality feeding on the new wealth and commerce. 
In the factional disorders of city politics, the new procedure was 
welcomed by the party in power as a more potent weapon for the 
destruction of opponents.** 

The new procedure spread from the North Italian towns with 
the spread of the Roman law. The renaissance of Roman law 
studies in the universities of Lombardy, France, and Germany 
brought into being a class of professionally trained jurists who 
came to despise their old customary procedure. In France, a 
place was made for the Roman law because it supported the pre- 
tensions of the Crown against the feudal lords.** In Germany, 
it was believed that the Holy Roman Empire was the continua- 
tion of the old Roman Empire and that the laws of the latter 
should therefore have subsidiary force in Germany.** This bene- 
fited the professional jurists, who, as they obtained possession 
of the courts, introduced the new Roman-Canon procedure. 
Received first as an extraordinary method alongside the tradi- 
tional accusatorial procedure, the exception soon became the 
rule. With the abolition of the oath and ordeal, it had become 


83 Gers, GESCHICHTE DES ROMISCHEN CRIMINALPROCESSES (1842) 507 et seq.; 
1 GLASER, HANDBUCH DES STRAFPROZESSES 67-68. 

84 Kantorowicz, Studien zum Altitalienischen Strafprozess (1924) 44 ZEITSCHRIFT 
FUR DIE GESAMTE STRAFRECHTWISSENSCHAFT 97-106. 

85 EsMEIN, op. cit. supra note 23, at 89. 

86 ScHROpER, LEHRBUCH DER DEUTSCHEN RECHTSGESCHICHTE (1932) 865. 
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the duty of the accuser to furnish the proofs of his accusation. 
If he failed, he still was, as in the old days, liable to conviction 


and punishment as a calumniator. It was simpler and safer to 


denounce the offense to the judge and let him investigate the 
complaint with all the weapons of the new procedure. 

In France, after the inquisitorial procedure had become judicial 
practice, it was enacted into law by ordonnances in 1498 and 
1539, and definitely codified by the Ordonnance Criminelle of 
1670. In Germany, the codification of this procedure was begun 
by the individual German states. A uniform criminal code for all 
of Germany, the famous Carolina of 1532, laid down the basic 
rules.* 

The inquisitorial procedure in its broad outlines and methods 
was similar in France, Germany, Italy, and other European 
countries. But France pushed the logic of the system furthest, 
formulated the rules most clearly, and established them most 
firmly.** An excellent conception of European criminal pro- 
cedure in the 16th, 17th, and 18th centuries may therefore be 


had from an examination of the procedure of the Ordonnance 


Criminelle which governed French practice down to the Revolu- 
tion.*° 

Most important was the preliminary phase, the instruction, 
called by the foremost contemporary commentator on the Ordon- 
nance Criminelle “ the soul of the procedure ”’.*° Its object was 
de preparer, rechercher, ordonner et composer tout ce.qui est 
necessaire pour parvenir a la condamnation ou a l’absolution de 
Vaccusé. Offenses were usually brought to the attention of the 
investigating magistrate (lieutenant criminel) by the complaint 
either of a private individual ** or of the king’s prosecutor (pro- 


87 Constit1o CrrminaLis CAROLINA. On the criminal procedure of the Carolina, 
see SCHOETENSACK, DER STRAFPROZESS DER CAROLINA (1904). 

38 EsMEIN, op. cit. supra note 23, at 284. 

89 A remnant of the accusatorial past existed in this code, but only for the less 
serious offenses, not subject to corporal punishment, was the accusatory procedure 
used. Since this method required a private accuser, if a proceeding was brought by 
the public prosecutor, the inquisitorial procedure, which had become the usual prac- 
tice of the courts, was necessary. See MuyartT DE VOUGLANS, INsTITUTESs pu Droit 
CRIMINEL (1848) 209-10. 

40 Jd. at 156. 

41 A private party, if a victim, could become partie civile when making his com- 
plaint and would then be entitled to damages if the accused was convicted. On the 
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cureur du roi). The first duty of the lieutenant criminel was to 
assure himself that a crime had in fact been committed (constater 
le corps du délit). He personally inspected the scene of the crime 
or the body, wounds, and other evidences, and put in writing 
the results of his inspections and inquiries as soon as they were 
concluded. He then began a secret investigation to discover the 
authors of the crime. Witnesses were heard secretly and sepa- 
rately, and whatever they said was taken down in writing. Be- 
sides examining witnesses, the magistrate might use any other 
method of investigation which he believed necessary for dis- 
covery of the criminals or proof of their guilt.** 

When the probable author was determined, the magistrate 
could order the accused brought before him, either by arrest 
or summons, for interrogations. This constituted the defendant’s 
first formal notification that he was accused of crime. The in- 
terrogation, made under oath, was one of the most important acts 
of the instruction. The magistrate was directed to give special 
attention to it “in order to obtain the truth through the fog with 
which the guilty individual seeks to surround it.” ** Interroga- 
tion developed as a fine art.** The accused was specifically pro- 


hibited from consulting counsel in making his answers or at any 
other stage of the proceedings.*° The magistrate conducted the 
interrogation in secret, his clerk being the only other person 
present, and the act of interrogation was repeated as often as the 
judge thought necessary. As in all other actions of the instruc- 
tion, the results were put into writing. 

In the next step of the instruction *° the witnesses were sum- 


other hand, he might be condemned to pay damages to the accused, if the latter was 
absolved. 

42 The judge might use experts, for example. He might also obtain monitorial 
letters from the appropriate church official directing the curé of the parish in which 
the crime was committed to announce to his congregation on three consecutive 
Sundays that if anyone had knowledge of the crime they should come forward to 
testify or suffer excommunication. The curé turned over whatever information he 
received to the judge. Muyart pe Vouctans, Institutes pu Droir CRIMINEL 166 
et seq. 

43 Jd. at 191-92. 

44 Writers on criminal law set down empirical rules to guide judges. See the 
precepts for a skillful interrogation of the accused, in Jousse, COMMENTAIRE SUR 
L’ORDONNANCE CRIMINELLE (1767) 161 et seq. 

45 ORDONNANCE CRIMINELLE (1670) Titre XIV, Art. VIII. 

#6 On the basis of the investigations of the judge and the interrogations of the 
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moned before the magistrate once more. Their prior depositions 
were read to them. They were asked if they persisted in their 
testimony or if they had anything to add or change. This recol- 
lement served to fix the evidence. After this the magistrate 
brought the accused into the presence of the witnesses and read 
their depositions to him. The object was to ascertain whether 
the witnesses would stand by their statements when confronted 
with the accused. It was also the first opportunity the accused 
had to see the witnesses and hear the testimony against him, and 
his sole chance to make objections to either the person or the 
depositions of the witnesses. 

The confrontation could not have been a great protection to 
the accused. He was usually not a lawyer. He had been kept 
incommunicado. He was denied assistance of counsel. He could 
hardly be expected to make legally effective objections immedi- 
ately upon hearing the evidence and facing the witnesses against 


him. Furthermore, witnesses had a strong incentive to uphold 


their previous depositions. Alterations after the recollement 
would subject them to penalties for perjury.*’ 

The whole purpose of the investigating magistrate in the in- 
terrogation, recollement, and confrontation, was to obtain a com- 
plete proof upon the basis of which the trial court might impose 
a capital penalty. In order to provide some guarantees against 
arbitrary action, the law of evidence of the period provided that 
before judges could convict, they had to have a certain quantum of 
proof. If this quantum was present, it was their duty to hand 
down a conviction irrespective of their personal opinions as to 
the value of the evidence.** 

During the entire preliminary procedure, the king’s prosecutor 


was the active ally of the lieutenant criminel, and had come to be . 


attached to every court. During the investigation the interests 
of the prosecution were represented by him. He had access to 


accused, a decision had to be made as to whether the rest of the proceedings should 
be carried out in the accusatorial or the inquisitorial forms (a l’ordinaire ou @ 
Vextraordinaire). This decision was made by three or seven judges depending on 
whether it was appealable or non-appealable. Compare note 39, supra. 

47 ORDONNANCE CRIMINELLE (1670) Titre XV, Art. XI. 

48 On the law of evidence of the inquisitorial procedure, see MUYART DE 
Vovuctans, InstITUTEs pu Droit CRIMINEL 217 et seg.; ESMEIN, op. cit. supra note 
23, at 260-83 ; Faustin-HELEE, op. cit. supra note 20, at 418 et seq. 
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the documents in the case at any time; he was consulted in all 
important decisions; his written opinion was presented to the 
trial judges. 

The trial, like all other parts of the procedure, was secret, the 
accused unassisted by counsel, the court composed of seven 
judges.*® The presiding judge subjected the accused to a last 
interrogation on the basis of the documents from the preliminary 
investigation. A reporter, usually the lieutenant criminel, re- 
viewed the entire investigation and its results before the court, 
which left the accused practically at the mercy of the magistrate 
who had conducted the whole investigation.” If there was not 
sufficient proof to convict the accused, the court, instead of ab- 
solving him completely, could hand down a judgment of plus 
amplement informé, so that, if new proofs arose, the case could 
once again be reopened against him.” 

This procedure denied the accused the most elementary rights 
of defense: he was forbidden counsel, and not informed of the 
charges until the case against him was complete. If there were 
witnesses in his favor, or extenuating circumstances, he had to 
indicate them from the depths of his prison. With all its rigors, 
this procedure did not provide a satisfactory method of sepa- 
rating the innocent from the guilty. The ability to withstand 
torture was no more a test of guilt or innocence than the oaths 
and ordeals of a bygone era. The results of the preliminary in- 
vestigation were never carefully evaluated. There was no life in 
the trial procedure. The judges saw no witnesses. They heard 
no evidence. They examined only the written depositions re- 
sulting from the prior stages, and these documents provided only 
an imperfect idea of what the witnesses had testified or what 
had been done. The judges, therefore, received evidence at sec- 
ond hand and in a distilled form at that. Since they could not go 
back of the documents, they had no means of evaluating the evi- 
dence even had the rules of proof allowed it. All the trial judges 
determined was whether the evidence contained in the dossier 
satisfied the legal requirements of a complete proof. They added 
and subtracted evidence instead of weighing it. 


49 ORDONNANCE CRIMINELLE (1670) Titre XXV, Art. XI. 
50 EsMEIN, Op. cit. supra note 23, at 238. 
51 Muyart DE Voucians, Inst1TUTES pu Droir CRIMINEL 259. 
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The procedure left far too much power in the hands of the 
investigating magistrate. He received the complaints and dis- 
posed of them as he saw fit. He performed all the acts of investi- 
gation himself. He summarized and dictated all the depositions. 
He did everything in secret. There was no means of controlling 
him. Yet judgment was had on the basis of what the investigating 
magistrate put down in the depositions. The trial judges were 
not even under the obligation of indicating from the record what 
were the elements which brought them to their decision. 


VII. DIssATISFACTION WITH THE INQUISITORIAL PROCEDURE: 
THE ENGLISH MODEL 


Isolated protests against the brutality of the procedure followed 
close upon the promulgation of the Ordonnance Criminelle.” The 
systematic movement which attacked the abuses in criminal justice 
as well as other sores in the festering social structure took form 
under the 18th century philosophers. Led by Montesquieu,” 
Beccaria,™* and Voltaire,” they indicated clearly the weaknesses 
in the existing criminal procedure. To these philosophers of an 
“ Age of Reason”, nothing could be more unreasonable than a 
procedure, which, in Voltaire’s words, “‘ seems to point only to the 
destruction of the accused ” ** and is as terrible for the innocent 
as for the guilty. To men who dreamed of freeing the individual 
from the chains which bound him in society, there was no more 
potent instrument for enslaving the individual than the criminal 
procedure. 

Under the influence of Montesquieu’s dictum, “it is on the 
perfection of the criminal laws that the liberty of the individual 


52 “Tq question est une invention merveilleuse et tout 4 fait sure pour perdre 
un innocent qui a la complexion faible et sauver un coupable qui est né robuste.” 
La Bruvére, Les Caractéres, “ DE QuELQuES Usaces ”. See Esmein, op. cit. supra 
note 23, at.357; Nicotas, St ra Torture Est un Moyen Sur A VERIFIER LES 
Crimes SECRETS: DIsSERTATION MORALE ET JURIDIQUE (1682). 

53 De L’Esprit pes Lois (1922) bk. VI, cc. 2, 3, and bk. XII. 

54 An Essay ON CRIMES AND PUNISHMENTS (Eng. trans. 1769). 

55 Commentaire sur le Livre des Délits et des Peines, in 42 OEUVRES (1829) 419 
et seq.; Mémoire de Donat Calas, 40 id. (1829) 523 et seq.; Prix de la Justice et de 
VHumanité, 50 id. (1834) 253 et seq. 

56 Commentaire sur le Livre des Délits et des Peines, 42 id. (1829) 469. 
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depends ”,”’ the reformers sought models for a new and better 
criminal procedure. Two countries attracted especial attention. 

The first was Rome, not the Rome of the imperial despotism 
which had contributed so much to the making of the existing 
French procedure, but the Rome of the Republic when the pro- 
cedure was based upon a system of popular accusation. At that 
time, the proceedings were oral and public. The courts (quaes- 
tiones perpetuae) were composed of a presiding magistrate, the 
praetor, and a panel of from 32 to 75 jurymen who rendered 
the decision when all the evidence was in and the speeches of the 
parties had been completed.** This procedure was far more 
favorable to the accused than the existing French system. But 
while the ancient Roman Republic was a source of enlightenment 
and comparison, the favorite model was contemporary England.” 

English criminal procedure exhibited characteristics which the 
French admired, because the English alone of all the countries 
which used the presentment jury, had been able to develop from it 
the jury system. This development of the jury system in Eng- 
land took place during a period in which Roman law was having 
a great influence upon English law. Bracton, one of Henry II’s 
judges and greatest of the English medieval legal writers, steeped 
himself in the work of Azo, the great Italian Romanist. But the 
Roman-Canon procedure had not yet developed, and the influ- 
ence of the Roman law was on the substantive side rather than 
the procedural. If these Roman law influences had persisted in 
England, the jury system would probably have gone the way of 
the French and German customary procedure. But by the time 
the Roman-Canon procedure was making its first European 
conquests, “ the foreign influences which had made the develop- 
ment of a common law possible were ceasing to operate; and the 
common law was beginning to be developed upon purely national 
lines.”’ 60 


57 De v’Esprir Lots bk. XII, c. 2. 

58 For the procedure of the Roman Republic, see Gets, op. cit. supra note 33, at 
169; GREENIDGE, THE LEGAL ProcepURE oF CicERo’s TIME (1901); ZuMpPT, DER 
CRIMINALPROCESS DER ROMISCHEN REPUBLIK (1871). 

59 See 2 De ra Crorx, CONSTITUTIONS DES PRINCIPAUX ETATS DE L’EUROPE ET DES 
Etats-Unis pE L’AMERIQUE (1791) 254. Cf. Voltaire, L’A, B, C., in 45 Oruvres 
(1831) Dialogue XV, 113 et seq. 

60 2 HotpswortH, History or ENcLtisH LAw 125. The ending of foreign influ- 
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Furthermore, at a time when the Continental sovereigns were 
looking to the theory of Roman law to strengthen their own pre- 
tensions to power, the English rulers had already achieved a high 
degree of centralization of power in the hands of the royal gov- 
ernment. As a result, English royal judges were able to admin- 
ister justice all over the country, and they soon superseded the 
local courts. Wherever the royal justices went, they used the 
jury, the instrument introduced by the Norman kings, as a means 
of determining facts. The jury system was therefore an instru- 


ment of royal power, and spread as rapidly and widely as the 


royal courts.™ 

Trial by jury, once established in England, effectively barred 
the introduction of the Roman-Canon procedure. But the origi- 
nal trial by jury was a very different institution from the trial by 
jury the French wished to copy in the 18th century. 

The petty jury was originally a body of neighbors called to 
decide the question of guilt or innocence. Coming from the neigh- 
borhood, it was likely to know something of the facts in question. 
But jurymen were not, and could hardly have been, eyewitnesses. 
The law did not concern itself with the manner in which the jury 
came by its knowledge. Bracton and Britton believed that the 
jurymen should use the best means they could to get at the truth. 


ence upon English law must have been in part due to the loss by King John of most 
of his domains on the Continent to Philip Augustus in the first decade of the 13th 
century. The intimate connection was thus broken. Moreover, from an early date 
England harbored considerable hostility to the influence of the Roman and Canon 
law. Inthe 12th century Stephen attempted to proscribe the teaching of Roman law 
in England. In the 13th century the barons at the Parliament of Merton made the 
memorable statement that they would not consent to changes in the law of England. 
See MAITLAND, ConsTITUTIONAL History or ENGLAND (1908) 16. In the 14th cen- 
tury, the encroachments of the Church and the pretensions of the Continental em- 
perors prejudiced the English against foreign law. See 1 SHERMAN, ROMAN Law IN 
THE Mopern Wortp (1922) 360-62. Nor can the change in the character of the 
English bench be overlooked. By the time of Edward I, the judges, formerly clerics, 
learned in the Roman and Canon law, had become secular. Roman law was to 
them “an unintelligible outlandish thing perhaps a good enough law for a half- 
starved Frenchman”. Maitland, Outlines of English Legal History, 1560-1600, in 
2 COLLECTED PAPERS (1911) 482. These judges, moreover, were trained in their own 
law, for in the 13th and 14th centuries English law was already academically taught 
in the Inns of Court, and, as Maitland points out, a law which has been taught, will 
be very much tougher in its resistance to change than one which is untaught. 
Maitland, Records of the Honourable Society of Lincoln’s Inn, 3 id. 78-86. 
61 HotpswortH, History or ENcLIisH LAw 315-16. 
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They might listen to the stories of witnesses outside of court. 
They might even hear the stories of witnesses in court, although 
these were not sworn. The presiding judge might question ‘the 
accused. But upon the basis of whatever material the jury had, 
whether of its own knowledge, or picked up in or out of court, it 
had to hand down a verdict. Some of its decisions must have 
been founded upon hearsay and floating tradition.” 

If the royal judges had known more Roman law, if they had 
been as logical as the Normans, they might have stressed the wit- 
ness character of the jurymen rather than the judicial character. 
Testimony of jurors would have been taken in secret, examined 
and weighed as occurred in Normandy with the enqueste du pays. 
Then the history of trial by jury would have been different. But 
the English judges used the jurymen as a “ formal proof”, as a 
test to which the parties had submitted, the voice of the country- 
side being substituted for the hot iron or boiling water of a former 
day.® The new institution brought about no fundamental change 
in the character of the procedure, and those things which came 
later to be looked upon as the traditional and inalienable guaran- 
tees for the accused, namely the party procedure and the publicity 
of proceedings, were retained. 

English pride in the jury system and the fairness of its pro- 
cedure was echoed by Fortescue “ in the latter part of the 15th 
century, but at that time the jury was still in a state of flux. Its 
transformation from a body of witnesses to a body of judges on 
the facts had not yet been completed. When this was done, the 
requirement for a juror was reversed. A man was no longer wel- 
come on the jury because of his knowledge of the case. He was 
required to hand down a decision on the basis of evidence pre- 
sented in open court. It was therefore important that he come 
into court with an open unprejudiced mind, best guaranteed by a 
complete ignorance of the case in question. 

With the growing emphasis upon the judicial functions of the 
jury, the use of witnesses to inform the jury of the facts became of 
increasing importance. At first, in cases of treason and felony, 
only the witnesses who testified on behalf of the Crown were al- 


62 2 POLLOCK AND MAITLAND, History oF Law 624. 
68 HotpswortH, History oF LAw 317. 
64 De Laupisus Lecum AncLiz (Amos trans. 1874) c. XXVII. 
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lowed to appear before the jury. The refusal to hear witnesses 
for the accused was justified on the ground that the proof of the 
offense had to be so clear that there could be no defense. When 
the accused first obtained the right to call witnesses,” they could 
not be examined under oath. Nor could the accused ascertain 
what evidence they would give, or compel their attendance at the 
trial. It was not until the reign of Queen Anne that the defendant 
obtained the right to have his witnesses sworn * and somewhat 
later that of compelling their presence in court. 

England did not entirely escape the influence of the Roman 
and Canon procedure. Trial by jury and the regular law en- 
forcement machinery proved no obstacle to the lawlessness and 
violence which harassed England both before and after the ac- 
cession of the first Tudor to the throne. The dynastic troubles of 
the Wars of the Roses had impaired the central authority. Local 
landowners, controlling numerous followers, were able to defy the 
royal government. ‘There was no satisfactory police system. 
Fortescue’s jurors of “honest and good repute” proved to be 
corruptible. If they did not yield to bribes, they could be intimi- 
dated by armed retainers. 

In order to cope with this situation, Henry VII reconstituted 
the Court of Star Chamber, composed of members of the Privy 
Council and other high officials designated by the Crown, to try 
various kinds of offenses without a jury. The jurisdiction of the 
court was limited to misdemeanors, but any penalty could be in- 
flicted except death. 

The procedure used in the Court of Star Chamber was a com- 
pound of Continental and common law. Elements of the former 
may be seen in the examination of witnesses and the accused in 
secret, in the ex officio oath administered to the accused, and in 
the very large influence of the written depositions at the trial. 
But in allowing the accused freely to defend himself at the trial, 


65 Blackstone attributes the practice of permitting witnesses for the defense to 
appear for the accused. to the instructions of Queen Mary to her Chief Justice of 
Common Pleas: “. . . whatsoever could be brought in favour of the subject should 
be admitted to be heard”. “... and in general”, continues Blackstone, “ the 
Courts grew so heartily ashamed of a doctrine so unreasonable and oppressive, that 
a practice was gradually introduced of examining witnesses for the prisoner, but not 
upon oath... .” 4 Bri. Comm. *359-60. 

66 ; ANNE c. 9, $3 (1701). 
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in permitting him the advice of counsel, and in the large place that 
oral argument of counsel and prosecuting attorney had at the - 
trial, the common-law procedure was followed. 

Continental methods also influenced the procedure in ordinary 
cases. Torture was used not alone in the Star Chamber, but “ as 
a matter of course in all grave accusations, at the mere discretion 
of the King and the Privy Council, and uncontrolled by any law 
besides the prerogative of the Sovereign.” *’ Although the use of 
torture was, therefore, an extraordinary proceeding which only 
the extraordinary power of the Crown could justify, it could only 
be applied by command of the King or by the King’s Council. But 
no specific quantum of proof was required for it as on the Con- 
tinent. Nor was there any limitation as in the French law on 
the number of times torture could be applied. The accused was 
therefore delivered to the tender mercies of the Crown. 

Two statutes of Phillip and Mary which show the effect of 
Continental ideas regulated English judicial practice until the 
first half of the roth century. These statutes provided that where 
anyone is brought before justices of the peace, charged with man- 
slaughter or a felony, the justices are “ to take the examination of 
the said prisoner and information of them that bring him of the 
fact and circumstances thereof and the same or as much thereof 
as shall be material to prove the felony shall be put in writing.” © 
The examination conducted under the authority of this statute 
was inquisitorial in character. The magistrates interpreted their 
powers widely and actively built up the case against the prisoner. 
They examined him fully as to all the acts and circumstances in 


67 JarpinE, A READING ON THE USE OF TORTURE IN THE CRIMINAL LAw oF ENG- 
LAND (1837) 17. See also 5 Hotpswortu, History or ENGLIsH Law 186-87; PARRy, 
Tue History or TorTURE IN ENGLAND (1933); 2 PIKE, History oF CRIME IN ENG- 
LAND (1873) 86 et seq. 

68 “The Racke is us’d no where as in England. In other Countries tis us’d in 
Judicature, when there is a semi-plena probatio, a halfe proofe against a man, then to 
see if they cann make it full, they racke him to try if hee will Confess. But here in 
England, they take a man & racke him, I doe not know why, nor when, not in time of 
Judicature, but when some body bidds.” Tasie TALK or JoHN SELDEN (Pollock ed. 
1927) 133. 

69 y & 2 Puri AND Mary c. 13 (1554). The first statute provided that pre- 
liminary examination should be taken where bail was applied for. But since it is 
quite as valuable where the prisoner is committed, the second statute provided for the 
preliminary examination in this case also. 2 & 3 Phillip and Mary c. 10 (1555). 
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the offense. They also examined the witnesses for the prosecu- 
tion outside of the presence of the accused. The latter was not 
permitted to see the depositions of these witnesses, since they were 
only for the information of the court.” Frequently, the justice 
of the peace was the principal witness against the accused at the 
trial. According to Stephen, no part of the procedure operated 
more harshly upon prisoners than the summary and secret way 
in which justices of the peace, acting frequently the part of de- 
tective officers, took their examinations and committed them for 
trial.” 


However harsh this secret investigation by justices of the peace. 


may have appeared to an Englishman, to a Frenchman it must 
have seemed extremely summary in comparison with the investi- 
gation by the lieutenant criminel. The justice of the peace was a 
layman and not a magistrate trained in the arts of investigation. 
No code provisions laid down for him the steps he had to take. 
He could not use torture. His documents did not dominate the 
trial proceedings. 

Thus, the English procedure as the French saw it in the latter 
part of the 18th century was predominantly accusatory, based 
upon a system of private prosecution. There was no organization 
of public prosecutors such as the French had. Before a man 
could be brought to trial in England, the sufficiency of the charges 
had to be passed upon by a lay body, the old presentment jury 
transformed into the modern grand jury. If an indictment was 
voted, the trial which followed was vastly different from the 
French trial. A petty jury of laymen heard the case. The evi- 
dence was given in open court, and the public could attend. 


70 In a prosecution for murder, in 1824, the depositions of the examination before 
the magistrate were published in the newspapers. Mr. J. Park in his charge to the 
grand jury condemned the magistrates for allowing any person to enter into their 
private apartments for the purpose of taking notes of their proceedings. There is a 
difference, he said, when judges acted judicially and when they acted inquisitorially. 
In the latter case the depositions were to be transmitted to the judge, taking care that 
the accused should not see them. The prosecution could have access to them, but 
not the party accused. 1 STEPHEN, History or CRIMINAL LAw 227. The PRISONER’S 
Counset Act, 1836, 6 & 7 WM. IV, c. 114, § 4, was the first to remedy this injustice, 
permitting all persons the right to inspect all depositions taken against them. By 
another statute, 11 & 12 Vict. c. 42, § 27 (1848), the defendant was entitled to receive 
a copy of the depositions. 

71 StepHEN, History or CRIMINAL 225. 
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Essentially, the procedure was a party procedure, it being in- 
cumbent upon the prosecution to prove its case even when the 
accuser was the Crown. The defense, it is true, was somewhat 
handicapped at the trial in that it was not completely assisted 
by counsel, but Blackstone is authority for the fact that the judges 
sought to mitigate this disadvantage in practice.” Finally, the 
English had no evidentiary rules to prescribe when a conviction 
was required. The jury determined the guilt or innocence of 
the defendant on the basis of the evidence brought out before 
it, and, with the help of instructions from the judge, decided 
this question upon its own responsibility; the law simply reserved 
certain powers to the judge to set aside a verdict of guilty if it 
was plainly against the weight of evidence. 


VIII. MopERN PROCEDURAL DEVELOPMENTS IN FRANCE 


Before the mounting pressure of public opinion, the French 
royal government itself in 1788 eliminated some of the worst 
abuses of the criminal procedure, such as torture and non- 
motivated sentences. A year later, the Constitutional Assembly 
passed a provisional law to apply until a general reform of the 
criminal laws could be completed.” 

In 1791, the expected reform was accomplished.”* The Con- 
stitutional Assembly made a deliberate sacrifice of French in- 
stitutions and provided for the wholesale importation of English 
criminal procedure. The lieutenant criminel disappeared along 
with his active associate, the procureur du roi. The principal 
figure in the preliminary procedure became, as in England, a 
justice of the peace, an elective official, with power to receive 


72 4 BL. Comm. *355-56. 

73 Law of Oct. 8-9, 1789, in 1 Duvercrer, CoLttecTION ComPLéTEe Lots 
(1791) 57-59. The temporary measures, moderate in character, embodied sugges- 
tions which had taken shape out of the discussions of previous decades. Existing 
institutions were left intact, but many more guarantees for the individual were in- 
troduced. For instance, laymen of good reputation were required to assist the 
investigating magistrate in his preliminary operations preceding the interrogation 
of the accused. After the accused appeared before the magistrate, he was permitted 
counsel who was present during the examination of witnesses and had access to all 
documents in the case. 

74 Décret en Forme d’Instruction pour la Procédure Criminelle (1791) 3 DuvER- 
GIER, Op. cit. supra note 73, at 478 et seq. 
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complaints, to hear witnesses produced by the complainant, to 
summon and examine the accused and his witnesses. On the 
basis of this examination the accused could be held for action 
by the grand jury, or the complaint dismissed. The depositions 
obtained in the preliminary procedure were not, as in the ancien 
régime, the basis for the judgment but were to be used merely 
to control testimony which would be given in the later stages of 
the procedure. 

This law provided France for the first time with a separate in- 
dicting body. A grand jury of eight citizens, headed by a Direc- 
tor taken from the ranks of the judges every six months, deter- - 
mined whether there was sufficient basis for trial. The Director 
examined the accused and the documents in the case to ascertain 
whether the offense was of such a nature as to require an indict- 
ment by the grand jury. He could also examine witnesses not 
heard by the justice of the peace, and it was his further duty 
to draft the indictment, though the complaining party might 
draft another if he disapproved the Director’s, and the 
grand jury was at liberty to choose between the two. The 
grand jury heard the witnesses orally and voted or rejected the 
indictment. 

The law of 1791 also introduced into France the jury trial. 
In every departement a tribunal was created. It was composed of 
four judges, the public accuser, who was an elective official, a 
commissaire of the king, charged with general law enforcement, 
and a jury of twelve laymen. The trial was public. The accused 
was allowed counsel and full facilities for the presentation of his 
defense. The judgment had to be rendered on the basis of oral 
evidence presented in open court, not on the basis of written 
documents. Thus, the system of legal proof, the integral part of 
the old procedure, was abolished. The value of evidence ceased 
to be fixed in advance, and all that was demanded of the jury 
was that its decision be based upon an inner conviction (convic- 
tion intime) reached as a result of evidence presented in open 
court. 

This procedure went into effect during a period of revolutionary 
disorders which carried in their wake a widespread criminality. 
An effectual repression of crime was needed as never before. But 
the new procedure was unable to supply the necessary social pro- 
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tection,”® and in a short time the French made a partial return 
to the old procedure." | 

The procedure of the Code d’Instruction Criminelle which was 
the product of the Napoleonic Commission for the Codification 
of the Criminal Procedure and which still rules France, is defi- 
nitely a compromise between the earlier procedure of the Ordon- 
nance Criminelle and the English procedure introduced by the 
Revolution. In its preliminary stage, by provision for a thorough 
investigation into the offense by a juge d’instruction, with the 
accused unrepresented by counsel, the Code is the child of the 
Ordonnance of the ancien régime. In its provision for trial by 
jury, for public trial, and for judgment on the basis of oral evi- 
dence presented in open court, the Code is the product of the in- 
fluence of English criminal procedure. In the course of the roth 
and 2oth centuries, the character of the French procedure has 
undergone no fundamental alteration. It took fifty years of agi- 
tation to win for the accused the privilege of assistance of counsel 
during the preliminary investigation. Many other laws have 


75 The provisions were not clearly understood by the officials called upon to 
apply them, being too complete a break with the past. And the procedure itself 
was much too favorable to the accused. The suppression of a thorough preliminary 
procedure led to poor preparation of cases; the useless splitting up of the office of 
the prosecutor hampered an effective prosecution at the trial. Furthermore, with the 
inevitable reaction from the Revolution, liberty became of less importance than social 
security. 

76 The Code des Délits et des Peines (see 8 DUVERGIER, OP. cit. supra note 73, at 
469 et seq.), adopted in 1795, codified provisions which were laid down in accord- 
ance with the law of 1791, and showed a distinct tendency to return to the old 
forms. But the decisive step backward was taken by the law of 7 PLuviose AN 9, 
Jan. 27, 1801, Loi Relative a la Poursuite des Délits (see 12 DUVERGIER, op. cit. supra 
note 73, at 380 et seg.), which left the Revolutionary trial procedure and court, 
organization substantially unchanged, while resurrecting most of the functions of the 
lieutenant criminel and vesting them in the Director of the grand jury. He was now 
empowered to conduct a non-contradictory and secret investigation of those of- 
fenses for which an indictment by the grand jury was a prerequisite to trial. This 
law also reéstablished the prosecuting attorney on the old basis, reuniting the func- 
tions of the commissaire and the public accuser. The activities of the justice of the 
peace were limited to informing the prosecuting attorney of offenses, drawing up 
complaints, and taking the statements of offenders who were brought before him. 
The justice of the peace could perform no other act of the procedure unless charged 
to do so by the Director. The functions of the grand jury were also modified. It 
was no longer to hear witnesses, but was to make its decision as to trial on the basis 
of the written depositions and other documents obtained as a result of the Director’s 
investigation. 
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altered details in procedure, but the main lines are still as the 
Napoleonic Commission left it. 


IX. MopERN PROCEDURAL DEVELOPMENTS IN GERMANY 


The inquisitorial procedure in Germany developed aberrations 
similar to those in France.” They persisted even after the aboli- 
tion of torture in the 18th century. The evidentiary laws con- 
tinued to make the confession of the accused the paramount 
objective of the efforts of the investigating magistrate. Various 
expedients were therefore used to replace torture. Repeated 
and captious interrogations, unpleasant conditions of detention, 
and penalties for a refusal to answer or for a failure to answer 
truthfully, were employed to compel the accused to make the 
confession the judge believed necessary. The accused was still 
left to the tender mercies of the investigating magistrate and had 
no means of making his defense effective. 

Germany, like France, experienced a reform movement in the 
latter part of the 18th century. But Germany had no revolution. 
During the early years of the roth century, the German reformers 
kept up their demands for publicity of the proceedings, for a party 
procedure, for trial by jury, and for the introduction of a system 
of public prosecutors. 

The absence of public prosecutors was the one difference be- 
tween the development of the French and the German inquisi- 
torial procedure. In France, representatives of the king attached 
to various courts to look after his financial interests came to play 
an active part in criminal proceedings as auxiliaries to the in- 
vestigating magistrate and thus developed into a hierarchy of 
public prosecutors. In Germany, the analogous institution, the 
fiscal, appointed by the feudal lords and kings to represent their 
interests in the courts, never took root in the criminal procedure. 
They were pushed into the background by the tendency of Ger- 
man investigating magistrates to concentrate all procedural ac- 
tivities in their own hands. Thus, the institution of public 
prosecutors never developed in Germany. The roth century 


77 For the history of German criminal procedure after the adoption of the 
Carolina, see GERLAND, Der DeuTscHE STRAFPROZESS (1927) 20 et seq.; 1 GLASER, 
HANpDBUCH DES STRAFPROZESSES 91 et seqg.; Kries, LEHRBUCH DES DEUTSCHEN 
STRAFPROZESSRECHTS (1892) 35 et seq. 
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reformers felt that by introducing a system of public prosecu- 
tors, the investigating magistrate would be limited to his judicial 
functions and would be prevented from acting as an organ of 
prosecution. 

Although some attention was paid by the reformers to English 
criminal procedure, they concentrated chiefly upon the Code d’JIn- 
struction Criminelle."* ‘The Carolina™ had marked a wholesale 
adoption of the Roman law in the 16th century. The codes pro- 
mulgated in the various German states after the mid-19th cen- 
tury revolution marked a wholesale adoption of the French law. 

When German unity was achieved after the establishment of the 
Empire in 1871, uniform codes for the whole country were one of 
its by-products. The Code of Criminal Procedure (Strafpro- 
zessordnung) and the Law of Judicial Organization (Gerichts- 
verfassungsgesetz) were promulgated in 1877. The Code follows 
the French model in providing a secret investigation in the pre- 
liminary stage with limited rights of defense for the accused, a 
public trial with complete liberty of defense, and a judgment on the 
basis of oral evidence. A prosecuting authority was organized 
along French lines. Trial by jury was provided for the most seri- 
ous cases. 

Germany’s most significant contribution has been in the realm 
of court organization. From the days of the Schoffengericht, of the 
customary law, lay participation in the procedure never completely 
disappeared. The Carolina, in providing that whenever a judge 
was in doubt as to the law, he should appeal either to a college of 
learned judges or a juristic faculty, eliminated the old lay “ judg- 
ment finders ”. But some German states required that the inves- 
tigating magistrate should be assisted by two laymen as witnesses 
to his proceedings. This was substantially the arrangement which 
the first Revolutionary reform put into effect in France in 1789 as 
a temporary expedient. In certain parts of Germany, laymen were 


78 Most of the reformers believed that the principles which they wished to in- 
troduce were embodied in this code. Brought in during the Napoleonic occupation, 
it was already in force on the right bank of the Rhine. French political institutions 
under the constitutional monarchy of Louis Phillippe were the subject of general 
admiration. Liberal thinkers throughout Germany wished to make them the basis 
for reform. These leaders were the victors of the Revolution of 1848, of which the 
principal result for German criminal procedure was a second reception. 

79 See note 37, supra. 
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also used at the final stage of the inquisitorial procedure as wit- 
nesses of the proceedings. They were there as representatives of 
the public. 

The Revolution of 1848 not only brought the institution of trial 
by jury to Germany; it also introduced a type of court organiza- 
tion which bore some resemblance to the older Germanic type of 
lay participation. The state of Hanover in 1848 created for petty 
offenses, a Schoffengericht, consisting of one judge and two laymen 
who sat as one judicial college and passed upon all matters of fact 
and law. The traditional division of function between judge and 
jury had no place. Judge and laymen codperated in passing upon 
all elements in the case. Several other states followed the example 
of Hanover in introducing the Schoffengericht for petty offenses. 

After some years of experience with both the jury and the 
Schoffengericht, there arose in Germany a sentiment for doing 
away with the former and extending the latter.*° With regard to 
the jury the Germans were plagued by the same problems present 
in other countries: the choice of jurors, the question of law, as 
represented by the penalty to be imposed, andsoon. The Schoffen- 
gericht worked with less difficulties. When the German Code 
of Criminal Procedure of 1877 was being prepared, the sentiment 
against the jury culminated in a project to eliminate it in the trial 
of serious offenses and substitute a Schoffengericht. The proposal 
was defeated then, and again in 1904 when another commission 
was charged with the duty of revising the Code. But in 1924, the 
jury was eliminated except in name. Serious offenses are now tried 
by a court composed of three judges and six laymen who sit to- 
gether as one judicial college. It is still known as the Schwur- 
gericht, which, literally translated, means jury court. The 
Scho ffengericht, composed of one judge and two laymen, tries of- 
fenses of medium gravity; one judge, acting alone, handles petty 
offenses. 


X. MopeERN PROCEDURAL DEVELOPMENTS IN ITALY 


The reform of the Italian criminal procedure, like the German, 
came about under French influences. The ground was prepared 


80 On the controversy concerning jury and Schoffengericht, see OETKER, Das 
VERFAHREN VOR DEN SCHUR UND DEN SCHOFFENGERICHTEN (1907) 649 et seq., and 
literature there cited. 
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to some extent by Beccaria and his followers, who brought about 

some changes in the criminal procedure in various parts of Italy. 
The procedure was ordered speeded up. Two laymen had to at- 
tend the examination of witnesses and the accused. Suggestive 
questions and promises of immunity and threats were forbidden. 
The investigating magistrate was ordered to presume innocence 
rather than guilt and to look with equal zeal for evidence favorable 
to the accused. Sentences had to be motivated. Torture was abol- 
ished in 1738 in Naples and later in other parts of Italy.** But the 
reforms were timid in character. They represented no sharp break 
with the past. 

The French influence effected a new system during the Revolu- 
tionary years. The French procedural laws of 1789, 1791, 1796, 
and the Code d’Instruction Criminelle of 1808 were all enforced in 
Italy. The French codes struck such profound roots that even the 
reactionary governments of the restoration did not go back to the 
old procedure. The few years in which the French procedure was 
applied in Italy were sufficient for the Italians to recognize that it 
was vastly superior to their own. Thus, when the Italian states set 
up their own independent governments, and enacted codes of crimi- 
nal procedure, they took the Code d’Instruction Criminelle as a 
model. Sardinia in 1859 followed the French Code slavishly. 
Modified in 1865, the Sardinian Code was extended to all of Italy 
when unification was achieved.*” 

The French had not introduced jury trial into Italy. Napoleon 
believed the Italians were not ready for trial by jury, and his 
opinion was upheld by the most eminent Italian criminologist of 
the day, Romagnosi. Trial by jury appeared in Piedmont in 1848 
and was at first limited to press offenses. The Code of 1859, how- 
ever, extended the jurisdiction of the jury to political offenses and 
the most serious infractions of the penal law. The 1865 Code made 
the same provision for all Italy. This Code in turn was abrogated 
in 1913. For the first time Italy had a criminal procedure which 
was not a slavish copy of the French. It now had a jury of ten 
instead of the twelve required in France. The Italian juge d’in- 
struction was limited in the types of cases in which he could inter- 


81 y MANzINI, TRATTATO pI Drritto PROCESSUALE PENALE (1931) 61 seq.; 
2 SALVvIoLI, STORIA DELLA ProcepuRA CIvILE E CRIMINALE (1927) 392-93. 

82 For the history of Italian criminal procedure, see MANZzINI, op. cit. supra note 
81, passim; 1 SALVIOLI, op. cit. supra note 81, at 207-362, 2 id. at 347-404, 791-09. 
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vene. The rights of the accused in the preliminary procedure were 
_ extended beyond those provided by the French law. 

In 1931, the Fascists presented Italy with a code whereby the 
criminal procedure was brought into conformity with the party’s 
doctrines. It is the Fascist aim to equip the state to dominate, co- 
ordinate, and direct all the forces within the country toward the 
superior ends of national life.“* The resulting doctrines of the sub- 
ordination of the individual to the social organization, of the neces- 
sity for a strong executive, and of faith and trust in governmental 
authority have given the new criminal procedure a physiognomy 
entirely different from that of the 1913 Code, which was inspired 
by liberal political ideas. The strengthening of the executive is 
especially to be seen in the organization and powers of the prose- 
cuting authority, the representative of the executive power. The 
subordination of the individual to the state and the new faith in 
governmental authority may be observed in the smaller number of 
guarantees for the individual liberty of all citizens, and for the 
individual accused of crime.** 

One of the outstanding Fascist reforms consists in the reor- 
ganization of the trial court for serious offenses.*° The jury has 
been eliminated. In its place is an institution very similar to the 
German Schoffengericht. Two judges and five laymen, sitting to- 
gether as one judicial college, act on all matters of fact and law. 


XI. MopERN PROCEDURAL DEVELOPMENTS IN ENGLAND 


The European codes of the 19th and 2oth centuries took the 
English conceptions of the jury, of a public trial with judgment on 
the basis of evidence presented in open court, and of extended 


83 “ Fascism has reacted against a conception of the state formulated by the 
political parties in homage to a badly understood principle of liberty and under the 
influence of the Parliamentary regime and its degeneration. Fascism proposes to 
bring back the state to its natural purposes, re-enforcing its prestige and giving it 
that authority over all social forces without which it is not possible to safeguard 
the existence and the historical destinies of a nation. . . .” Bonaudi, L’Ordinamento 
Costituzionale Nella Nuova Concezione Dello Stato, in FACOLTA FASCISTA DI SCIENZE 
PotrricHe (Universita di Perugia, Dottrina e Politica Fascista, 1930) 153. 

84 Ploscowe, La Procédure Criminelle dans l’Italie Fasciste (1932) 55 REVUE DES 
Sciences PoLITIQUES 497-523, discusses in some detail the Fascist code in the light 
of Fascist political doctrine. 

85 This has been accomplished by a separate law. Reggio Decreto 23 Marzo 1931 
n.249, 2 RAccoLTa UFFICIALE DELLE Lecct 1610, but it is an integral part of the gen- 
eral reform consecrated by the code. 
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facilities for defense, not direct, but second-hand from France. 
There was little realization that not long after France experienced . 
her strong reaction against the imported procedure, her English 
model was undergoing significant alterations. These changes ac- 
centuated the differences between English and Continental pro- 
cedure. While the French made a partial return to their old in- 
quisitorial procedure, the English eliminated the main inquisitorial 
elements and accentuated its accusatorial aspects. 

Gradually, the hearing before the justice of the peace, which 
under the Statute of Philip and Mary had been largely inquisito- 
rial, came to have the same contentious characteristics as the trial. 
By the middle of the 19th century, the accused obtained the right to 
be present when the justice of the peace examined witnesses against 
him, and to cross-examine them. The secrecy of depositions was 
abandoned, and their use against the accused at the trial was 
rigidly restricted.*® 

By the middle of the 19th century, the liberal movement which 
was altering the English criminal law and procedure in favor of 
the accused had progressed so far as to give him the right not to be 
questioned when he appeared before the justice of the peace; this 
official had to caution the accused that he was free to keep silent, 
but that any statement he cared to make might be used in evidence 
against him.*? The rule, designed to prevent captious ques- 
tioning, was so rigid as actually to hamper the defense. The 
accused could not even take the stand in his own behalf. This 
situation was remedied by the Criminal Evidence Act of 1898,°° 
permitting the accused to testify under oath, as any other witness, 
but subjecting him to cross-examination by the attorney for the 
prosecution. The accused still retains the right to keep silent, and 
often does, in contradistinction to the Continental defendant who 
is almost invariably subjected to a stiff interrogation. 

The rise of a professional police system in the first half of the 
19th century also helped to transform the character of the justice 
of the peace. He abandoned his detective activities to an agency 
much better equipped for the purpose. He could now take the 


86 Depositions could be used only if the witness was too ill to appear or had died, 
and even then only if the accused had an opportunity for cross-examination when 
the depositions were taken. See 11 & 12 Vict. c. 42, § 17 (1848). 

87 Jd. § 18. 88 61 & 62 VicT. c. 36. 
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judicial attitude, awaiting the production of evidence, and render- 
ing a decision as to its sufficiency to hold the accused for trial. 

While the accusatory aspects of the hearing before the justice of 
the peace were being emphasized, the limitations upon the ac- 
cused’s facilities for defense were also being removed. Prior to 
1836, counsel did not have the right to address the jury on behalf 
of the accused in felony cases; he could only cross-examine wit- 
nesses and argue points of law. But a statute passed in that year 
removed this restriction on the counsel’s activity at the trial.*° 
It is an extraordinary commentary on the judges of this period that 
twelve out of fifteen of His Majesty’s judges strongly condemned 
this change.*° 

The English criminal procedure developed its traditional ac- 
cusatory characteristics largely because it relied upon a system 
of private prosecution. In Europe, from the introduction of the 
inquisitorial procedure onwards, the investigation and prosecu- 
tion of offenses have been in the hands of public officials, but 
prosecution has been left in England generally to the individual 
who claimed to have suffered an injury from the offense. In the 
course of the 19th century private prosecution proved itself in- 
adequate. The private individual would frequently forego prose- 
cution rather than incur the expense and responsibility involved. 


Sometimes there was no individual who could be called upon to 


prosecute a particular case, and when a private individual did 
institute proceedings, the case was very often badly prepared. 
Moreover, the system was abused for private ends, lending itself 
to bribery and collusion.” 


89 6 & 7 Wn. IV, c. 114. 
90 See A Century or LAw REForM (1901) 50. The development of a tradition 
of independence of the English judiciary during the 18th century had its effect upon 
the character of English procedure. English judges had long been dependent upon 
the Crown, since they were appointed by it and were removable at will. But the Act 
of Settlement, 1701, made them irremovable during good behavior, and permitted 
their removal only by both Houses of Parliament. Henceforth, judges could more 
easily live up to their obligation to see that the accused was treated fairly even if 
the prosecution was the Crown. See 2 Prxe, History oF CRIME IN ENGLAND 321 
et seq. 

1 See Eighth Report of Her Majesty’s Commissioners on Criminal Law, 14 Parl. 
Papers (1845) No. 656, at 24 et seq. See also Minutes of the Evidence Before the 
Select Committee on Public Prosecutors, 12 Parl. Papers (1854-55) No. 481, espe- 
cially testimony of Lord Brougham and Vaux, Sir A. J. Cockburn, and Charles 
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Various select committees and commissions were appointed 
to consider the question of establishing in England a system of 
public prosecutors similar to that existing on the Continent and 
in Scotland. But the opposition to any thorough-going system of 
public prosecution was strong. Its proponents were too divided 
to force any radical change in English procedural habits. The 
agitation finally resulted in the establishment of a limited system 
of public prosecution. The office of the Director of Public Prose- 
cutions was created by act of Parliament in 1879 * and regulated 
by statutes in 1884 ** and 1908.** The offenses in which he must 
act are limited to offenses punishable by death, offenses against 
the coinage,‘fraudulent bankruptcies, and violations of the elec- 
tion laws. In all other offenses the Director of Public Prosecu- 
tions has a wide discretion. He is expected to act when an offense 
or the circumstance of its commission is of such a nature that 
prosecution is required in the public interest or where his action 
is necessary to secure the due prosecution of the offender.®° 

Public prosecution has also been introduced by administrative 
arrangement. Many towns and boroughs appoint solicitors whose 
functions are to prosecute offenders. Occasionally these functions 
are entrusted to the town clerk. Prosecutions are also carried 
on by the police, either directly or through private solicitors 
whom they hire. 

The traditional English system of private prosecution is there- 
fore supplemented by various devices for public intervention. 
But the provisions are not as thorough nor as carefully worked out 
as the organization on the Continent. The characteristics of the 
procedure, whether the prosecution is conducted by a private in- 
dividual or by a public official, is the same. ‘The public prose- 
cutor has no greater advantages than any private solicitor or 
barrister prosecuting a case on behalf of a client. This funda- 
mental equality between the parties characteristic of English 
procedure is in distinct contrast to the Continental system in 
which the prosecutor has definite advantages over the defense 
counsel in both position and procedure. 


Greaves. An excellent account of the movement for public prosecution in England 
is found in Howarp, CRIMINAL JUSTICE IN ENGLAND (1931) 46 et seq. 

92 42 & 43 Vict.c.22. 8 Epw. VII, c. 3 (1908). 
98 47 & 48 Vict.c.58. 5 See Howarp, CRIMINAL JUSTICE IN ENGLAND 99, 105. 
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XII. SIGNIFICANCE FOR AMERICAN PROCEDURE 


Even this summary sketch of procedural development indi- 
cates that neither of the two great modern systems has grown in 
splendid isolation. Borrowing has been mutual, although in — 
different directions. Europe needed and took from England meth- 
ods of giving the accused greater guarantees in the criminal pro- 
cedure. The English borrowings, on the other hand, were on the 
side of strengthening the power of the State against the individual. 
Good precedent exists for examining the methods of other coun- 
tries in dealing with problems of the criminal procedure which 
are essentially the same as our own. Nor would it be an abdica- 
. tion of national intelligence to ascertain the superior features of 
other procedures and seriously to consider the wisdom of adopt- 
ing them. 

In the course of history, certain practices have been definitely 
eliminated. In no system of criminal procedure today is torture a 
legalized instrument of the criminal process. But torture still 
exists, although in attenuated and illegal form, in the third-degree 
methods used both here and abroad. The purposes are similar 
—the extortion of confessions or of information which suspects 
are unwilling to provide. No longer is the attempt made any- 
where to lay down quantitative standards for the sufficiency of 
evidence to justify conviction. Evidentiary standards cannot be 
devised to cover every case. Both Continental and Anglo- 
American law, therefore, depend upon the inner conviction of 
the judges of the facts for the decision of the question of guilt 
or innocence. But there is a difference of opinion as to the kinds 
of evidence which the judges of facts may consider, European 
rules on admissibility being much less restrictive than the English. — 
The experience with the inquisitorial procedure has also set to 
rest the notion that trials may be had on the basis of written 
documents resulting from preliminary investigations. Those who 
are responsible for judging the facts must be in immediate con- | 
tact with the sources of information on the basis of which de- 
cisions must be made. 

The experience with the inquisitorial procedure makes it clear 
that no system of criminal procedure can work satisfactorily 
where the individual is wholly at the mercy of agents of the State. 
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He must have certain rights definitely guaranteed to him by the 
procedural laws. The scope of these rights will naturally differ 
with the prevailing political philosophy of the relation of the in- 
dividual to the State. But even absolutism in its modern form, 
the Italian dictatorship, for example, is not blind to this lesson of 
the inquisitorial procedure. It has not dared to eliminate en- 
tirely the rules restricting the activities of public officials with re- 
spect to individual liberties and with respect to the rights of the 
defense in the preparation and presentation of its case. 

The same historical development has definitely established the 
principle of public prosecution. Both the European and the 
Anglo-American systems are now long past the stage where prose- 
cution is entirely a private function. But the organization of . 
public prosecution shows considerable differences in the various 
countries. Historical development indicates that lay participa- 
tion is necessary for a well-organized system of criminal pro- 
cedure. England never abandoned it. When France and the 
rest of the Continent put their whole procedure in the hands of 
judges, they developed the cruelest aberrations of the criminal . 
procedure. But there is no agreement on the extent and form of 
lay participation. The traditional jury has never given complete 
satisfaction anywhere. 

Although many fundamental concepts in criminal procedure 
may be regarded as accepted without question at the present time, 
traditional institutions on both sides of the Atlantic are subject to 
attack. The juge d’instruction and the powers of the presiding 
judge at the trial have given European procedure its distinctive 
stamp. Yet these are precisely the points around which European 
procedural debate rages. It is curious to note that at a time when 
some American scholars look with favor upon the juge d’instruc- 
tion and recommend his introduction here, there is a large body 
of opinion in Europe which would either materially curtail his 
powers or eliminate him entirely. The jury, which more than any 
other institution has shaped Anglo-American procedure, has long 
been losing prestige, both here and in England. For the petty 
offenses that flood our courts the jury is too complex a mechanism; 
for serious and complicated financial crimes, such as that charged 
in the Insull case, expert knowledge rather than the untrained 
reaction of lay jurors is required for acceptable judgment. The 


\ 
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questioning of the old forms is due in part to changes in the types 
and volume of criminality. But it is due also to changing political 
philosophies which have always and inevitably had their reper- 
cussions on the criminal procedure. The spread of the inquisi- 
torial procedure, with its entire subjection of the individual to 
sovereign authority, took place during a period when absolutism 
was the prevailing governmental doctrine. English borrowing 
of means to strengthen prosecution occurred during the Tudor 
despotism. The French Revolution with its emphasis on the 
rights of man endowed France with a procedure so careful of the 
rights of the accused as to hamper public authority in the preserva- 
tion of order. The liberal political movement in Germany, in 
1848, effected reforms to give the accused greater guarantees. 
The modifications of English procedure in the 19th century were 
also largely concessions to the liberal philosophy. At about the 
time when Hitler suspended all constitutional guarantees concern- 
ing inviolability of the domicil and the person, parliamentary 
France enacted a law that strengthened considerably the guaran- 
tees for the individual against arbitrary detention and searches 
and seizures. American procedural institutions were shaped in 
an individualistic era. But rugged individualism no longer enjoys 
universal favor. Even rugged individualists in the economic 
sphere have come to realize the need for strengthening the social 
security by increasing the powers of the State in the enforcement 
of the criminal law. 
| Morris Ploscowe. 
New York Crry. 
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DEFEATING THE PRIORITY OF AN AFTER-ACQUIRED PROPERTY CLAUSE. 
— Not the least complex problem in current corporate financing is the 
determination of priority of security interests in particular property 
between bondholders claiming under the “ after-acquired prop- 
erty ” clause of one mortgage,’ and bondholders under a subsequent 


1 Though an after-acquired property clause is of no effect at common law, 
it will be enforced in equity, not only as to subsequently acquired legal interests, 
_ but also as to equitable interests. See Central Trust Co. v. Kneeland, 138 U. S. 

414, 419 (1891); cf. Blair, Allocation of After-Acquired Mortgaged Property 
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mortgage who assert that the property was acquired with their 
funds. The pioneering investors may justly urge that assumption 
of the earlier risks of the enterprise entitles them to every addi- 
tional security which their mortgage may be fairly construed to give 
them; ? on the other hand, the “after-acquired property” clause 
would become a straightjacket upon future financing, were it allowed 
the unconditionally paramount force which its terms might be thought 
to demand. Resolution of the conflict has been sought in the applica- 
tion of settled rules of general mortgage law. If one who has mort- 
gaged his after-acquired property later acquires property subject to 
existing liens good as against him, such liens take priority over the 
earlier mortgage.* And if, upon acquisition, the vendee of land gives 
his vendor a purchase money mortgage thereon, the vendor’s security 
is prior to that given by the “ after-acquired property ” clause of an 
earlier indenture,* and the vendor’s assignee is entitled to the same 
preference.’ The claim of the junior bondholders is essentially that 
they be given the rights of assignees of a purchase money mortgage.® 
The courts have liberally analogized from the priority of the strict 
purchase money mortgage to prefer a third-party lender over dower 
rights,’ or judgment liens,* though by statute the latter attached to 
after-acquired property. The earlier mortgagee, on the basis of economic 


(1926) 40 Harv. L. Rev. 222, 226. But cf. Foley and Pogue, After-Acquired 
Property (1929) 13 Munn. L. Rev. 81, 83. 

2 As a general rule, however, a mortgage is very strictly construed as to 
after-acquired property. See Cleveland Trust Co. v. Consolidated Gas E. L. & 
P. Co., 55 F.(2d) 211, 214 (C. C. A. 4th, 1932). But see Straus v. Wilsonian 
Investment Co., 31 P.(2d) 516, 519 (Wash. 1934). 

8 Fosdick v. Schall, 99 U. S. 235 (1878); St. Joseph Union Depot Co. v. 
Chicago, R. I. & P. Ry., 89 Fed. 648 (C. C. A. 8th, 1898) ; see 1 Jones, MortcaGcEs 
(8th ed. 1928) § 214. Where a purchaser had outstanding a valid mortgage apply- 
ing to after-acquired property and later acquired property subject to a lien which 
was valid as against him but invalid as against creditors, it was held that the lienor 
took priority over both mortgagee and general creditors, because the mortgagee 
was entitled to priority over general creditors and the lien was good as against 
the mortgagee. Indian Creek Coal Mining Co. v. Home Sav. & M. Bank, 80 
Colo. 96, 249 Pac. 499 (1926). 

4 United States v. New Orleans R. R., 12 Wall. 362 (U. S. 1870); Faulkner 
County Bank v. Vail, 173 Ark. 406, 293 S. W. 40 (1927); Hand v. Savannah & 
C. R. R., 12 S. C. 314, 364 (1879). 

5 Daly v. New York & G. L. Ry., 55 N. J. Eq. 595, 38 Atl. 202 (1897), aff'd, 
57 N. J. Eq. 347, 45 Atl. 1092 (1898); cf. Central Improvement Co. v. Cambria 
Steel Co., 201 Fed. 811, 827 (C. C. A. 8th, 1912), aff'd, 240 U. S. 166 (1916). 

6 See Farmers’ Loan & Trust Co. v. Denver, L. & G. R. R., 126 Fed. 46, 49 
(C. C. A. 8th, 1903). 

7 Clark v. Munroe, 14 Mass. 351 (1817); Bunting v. Jones, 78 N. C. 242 
(1878) ; see Note (1912) 40 L. R.A. (N.s.) 272, 275. Contra: Eyster v. Hatheway, 
so Ill. 521 (1864). 

8 Curtis v. Root, 20 Ill. 53 (1858); Laidley v. Aikin, 80 Iowa 112, 45 N. W. 
384 (1890); Marin v. Knox, 117 Minn. 428, 136 N. W. 15 (1912); Jackson v. 
Austin, 15 Johns. 477 (N. Y. 1818). Contra: Heuisler v. Nickum, 38 Md. 270 
(1873). And similarly, mechanics liens, given priority by statute over other liens, 
are denied priority over purchase money mortgages given either to the vendor 
or to third persons. Saunders v. Bennett, 160 Mass. 48, 35 N. E. 111 (1893); 
see Note (1931) 72 A. L. R. 1516, 1531. 
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service rendered, has perhaps a stronger claim for consideration than the 
widow or judgment creditor; but several cases have held that he must 
yield priority to junior bondholders representing the funds with which 
new property was bought.® This result seems consistent with the theo- 
ries supporting the priority of the strict purchase money mortgage. 
The courts have generally justified priority on the theory that, if the 
whole dealing represented but one transaction, the title or seisin passed 
to the vendee and out of him again before the lien of the earlier mort- 
gage could attach,?° or, more realistically, that no more than the equity 
of redemption was ever conveyed to the vendee.'t This analysis would 
seem equally applicable where the mortgage was given to a third person 
supplying the funds.’* But, aside from its formalism, the explanation 
seems inadequate, for on this basis, although the mortgage be for a sum 
greater than the price of the land, it should have priority for the full 
amount; the decisions, however, are to the contrary.* A more il- 
luminating analysis would rest the priority of the purchase money 
mortgage or its analogue on considerations of fairness and financial 
expediency. Thus, although the first mortgagee’s right may relate back 
to an earlier agreement, it would seem that the equities attach to the 
property simultaneously, and prima facie that of the later lender should 
prevail, for his money made the acquisition possible.1* Indeed, if the 


® Frank v. Denver & R. G. Ry., 23 Fed. 123 (C. C. D. Colo. 1885) ; Farmers’ 
Loan & Trust Co. v. Denver, L. & G. R. R., 126 Fed. 46 (C. C. A. 8th, 1903) ; 
Harris v. Youngstown Bridge Co., 90 Fed. 322 (C. C. A. 6th, 1898); Westing- 
house E. & M. Co. v. Brooklyn R. T. Co., 276 Fed. 152 (S. D. N. Y. 1921); cf. 
po agen Aa Co. v. Minneapolis & St. L. R. R., 36 F.(2d) 747, 761 (C.C. A 

» 1929). 

10 Curtis v. Root, 20 Ill. 53 (1858) ; Moring v. Dickerson, 85 N. C. 466 (1881). 

11 See Harris v. Youngstown Bridge Co., 90 Fed. 322, 328 (C. C. A. 6th, 1898) ; 
Farmers’ Loan & Trust Co. v. Denver L. & G. R. R., 126 Fed. 46, 48 (C. C. A. 
8th, 1903); Warren Mtge. Co. v. Winters, 94 Kan. 615, 619, 146 Pac. 1012, 1013 
(1915) ; New Jersey Bldg. Loan & Investment Co. v. Bachelor, 54 N. J. Eq. 600, 
603, 35 Atl. 745, 746 (1896). This theory finds considerable support from those 
cases in which a mortgage to the vendor for part of the purchase money is held 
to prevail over an earlier mortgage given to secure an amount advanced to pay 
the balance. Schoch v. Birdsall, 48 Minn. 441, 51 N. W. 382 (1892); Boies v. 
Benham, 127 N. Y. 620, 28 N. E. 657 (1891). 

12 Harris v. Youngstown Bridge Co., 90 Fed. 322 (C. C. A. 6th, 1898); see 
Westinghouse E. & M. Co. v. Brooklyn R. T. Co., 276 Fed. 152, 162 (S. D. N. Y. 
1921). One court has interpreted the transaction where a mortgage is given to the 
vendor simultaneously with the transfer of the deed as constituting but one “ con- 
tract of sale”. Banning v. Edes, 6 Minn. 402, 410 (1861). Though under this 
theory it might make a difference whether the mortgage were given to a third 
party rather than the vendor, no such distinction has been drawn. Jones v. 
Tainter, 15 Minn. 512 (1870); Marin v. Knox, 117 Minn. 428, 136 N. W. 15 
(1912). 

18 Harris v. Youngstown Bridge Co., 93 Fed. 355 (C. C. A. 6th, 1899); cf. 
Joseph v. Donovan, 118 Conn. 80, 171 Atl. 24 (1934); Noll v. Graham, 138 Kan. 
676, 27 P.(2d) 277 (1933); Syracuse Sav. & Loan Ass'n v. Hass, 134 Misc. 82, 
234 N. Y. Supp. 514 (Sup. Ct. 1929); see Credit Finance Corp. v. Hale & Perry, 
Inc., 66 F.(2d) 357, 358 (C. C. A. roth, 1933); Note (1931) 72 A. L. R. 1516, 
1530-31. 

14 See Farmers’ Loan & Trust Co. v. Denver, L. & G. R. R., 126 Fed. 46, 


| 
q 
. 
{ 
‘ 
. 


1935] NOTES 477 


corporation cannot offer him such security, it may be unable to finance 
even those acquisitions necessary for current operations. 

Obviously, however, priority should be accorded the subsequent 
financing only with the utmost caution, if fraud or injustice is not to 
be worked upon the earlier bondholders, for, far from being a windfall 
of additional security to the senior mortgage, the new acquisitions may 
imperil the whole enterprise.** Accordingly, the courts have subjected 
claims of the junior bondholders to critical scrutiny, and the decisions 
indicate that priority can be assured the latter only if a carefully limited, 
and sometimes seemingly arbitrary, procedure is observed. It is, of 
course, a primary requisite that the later lenders be bona fide third 
parties; the mortgagor cannot give itself a preferred interest in the 
property through the interposition of a dummy financier.® 

Not only to ensure good faith, but also to satisfy a technical require- 
ment of mortgage law, there should be at the time of purchase some 
overt conduct linking the asserted security with the act of acquisition.” 
In the first place, lest the acquisition of property be used as an after- 
thought to cloak subsequent borrowings with seeming equity, there 
should be an explicit agreement, at or before the time of purchase, that 
the later lender shall have a security interest in the particular property.’* 
The mere authorization in an open mortgage to draw down bonds to 
finance such purchases is probably insufficient to meet this require- 
ment,’® unless, perhaps, specific property is designated.” Nor will the 
later lender be preferred on the basis of subrogation to the rights of 


49 (C. C. A. 8th, 1903); Harris v. Youngstown Bridge Co., 90 Fed. 322, 329 
(C. C. A. 6th, 1898). 

15 See, e.g., LOWENTHAL, THE INvEsTOR Pays (1933) 13-21. 

16 McGourkey v. Toledo & Ohio Ry., 146 U. S. 536 (1892); cf. Central Trust 
Co. v. Marietta & N. G. Ry., 48 Fed. 850 (C. C. A. 5th, 1891) ; Venner v. Farmers’ 
Loan & Trust Co., 90 Fed. 348 (C. C. A. 6th, 1898). 

17 Compare Contracting & Bldg. Co. v. Continental Trust Co., 108 Fed. 1 
(C. C. A. 6th, 1900), with Farmers’ Loan & Trust Co. v. Denver, L. & G. R. R., 
126 Fed. 46 (C. C. A. 8th, 1903). 

18 Apparently, whenever priority has been allowed the junior mortgage, it has 
been pursuant to an agreement, express or very plainly implied, made at or 
before the time of acquisition. £.g., Harris v. Youngstown Bridge Co., 90. Fed. 
322 (C. C. A. 6th, 1898) (agreement, priority) ; Shooters Island Co. v. Standard 
Shipbuilding Co., 293 Fed. 706 (C. C. A. 3d, 1923) (no agreement, no priority) ; 
Vigars v. Hewins, 184 Iowa 683, 169 N. W. 119 (1918) (agreement, priority over 
judgment lien); Moring v. Dickerson, 85 N. C. 466 (1881) (implied agreement, 
priority) ; Hickson Lumber Co. v. Gay Lumber Co., 150 N. C. 282, 63 S. E. 1045 
(1909) (no agreement, no priority). The agreement need not, however, expressly 
provide for priority, but it must not provide otherwise. Laidley v. Aikin, 80 
Towa 112, 45 N. W. 384 (1890). 

19 United States Mtge. & Trust Co. v. Chicago & A. R. R., 40 F.(2d) 386 
(C. C. A. 7th, 1930). The requirement expressed in Westinghouse E. & M. Co. v. 
Brooklyn R. T. Co., 276 Fed. 152 (S. D. N. Y. 1921), that the bonds be drawn 
down and the proceeds of their sale pledged with the trustee as part of one trans- 
action seems in accord with this holding. 

20 In Guaranty Trust Co. v. Minneapolis & St. L. R. R., 36 F.(2d) 747, 761 
(C. C. A. 8th, 1929), the mortgage provided that the bonds could be drawn down 
to pay off specified liens; the railroad paid those liens from general treasury 
funds and then reimbursed itself by drawing down the bonds. It was held that 
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the vendor.” Secondly, the niceties of property law require that at no 
moment shall the mortgagor hold an unencumbered title to which the 
lien of the after-acquired property clause might attach as the prior 
interest.22 Thus, the junior bonds would probably be denied priority, 
if, without a previous agreement that their proceeds be made available 
and be used to purchase particular property,?* payments for new ac- 
quisitions were first made from general funds and the treasury then 
reimbursed with proceeds of the junior bonds.** Indeed, the senior 
mortgage has even prevailed where the payments were from general 
funds, already increased by the deposit therein of the money derived 
from the junior bonds.*® Unless all the necessary bonds are first sold, 
and the purchase then made with the proceeds of the sale, the safest 
course, within the possibilities of the existing financial structure of the 
company, demands that an intermediate, bona fide third-party lender 
be found, with whom the agreement for a lien is made, and to whom the 
bonds are delivered in consideration of his purchasing the property.”° 

The junior bondholders’ claim for priority will undoubtedly be 


the bonds were subrogated to the priority of the liens paid off, though this was not 
part of one transaction. 

Where the mortgage gives a general authorization to draw down bonds to 
acquire property, the sale of the bonds after notice to the public that the pro- 
ceeds will be used to acquire certain property might be considered a sufficient 
agreement. But this fact does not seem to have been considered in the few cases 
in point. 

21 Merely because the proceeds of his loan are used to acquire new property 
the lender will not be subrogated to the position of the vendor. Cj. Shooters 
Island Co. v. Standard Shipbuilding Co., 293 Fed. 706 (C. C. A. 3d, 1923). 
Nevertheless, an agreement so to use the money and to give a lien on the property 
when acquired may give rise to such right of subrogation. Cf. Guaranty Trust 
Co. v. Minneapolis & St. L. R. R., 36 F.(2d) 747, 761 (C. C. A. 8th, 1929); Bank 
of Baraboo v. Prothero, 255 N. W. 126 (Wis. 1934); see STEARNS, SURETYSHIP 
(4th ed. 1934) § 244, n.6. 

22 Harris v. Youngstown Bridge Co., 90 Fed. 322 (C. C. A. 6th, 1898); Con- 
tracting & Bldg. Co. v. Continental Trust Co., 108 Fed. 1 (C. C. A. 6th, 1900). 

23 If there was such an agreement, it might be argued that the property was ac- 
quired subject to an inchoate first lien in favor of the later bondholders, which 
would mature when they reimbursed the mortgagor. Cf. Westinghouse E. & M. 
Co. v. Brooklyn R. T. Co., 276 Fed. 152 (S. D. N. Y. 1921); Ahearn v. White, 
39 Md. 409 (1874). 

24 Though Guaranty Trust Co. v. Minneapolis & St. L. R. R., 36 F.(2d) 
747, 761 (C. C. A. 8th, 1929), gave priority in such a situation, this was severely 
criticized in United States Mtge. & Trust Co. v. Chicago & A. R. R., 40 F.(2d) 
386, 392 (C. C. A. 7th, 1930), and unless there was a direct obligation to buy the 
bonds and furnish the money for the acquisition, the case seems in conflict with 
the principles laid down in Contracting & Bldg. Co. v. Continental Trust Co., 108 
Fed. 1 (C. C. A. 6th, 1900), supra note 22. But in view of the common provision 
allowing bonds to be drawn down only after the mortgagor has acquired the 
property, to deny the later bondholders priority when the financing takes place 
within a reasonably short time after the acquisition may seem unduly technical. 

25 United States Mtge. & Trust Co. v. Chicago & A. R. R., 40 F.(2d) 386 
(C. C. A. 7th, 1930) ; cf. McGourkey v. Toledo & Ohio Ry., 146 U. S. 536 (1892) ; 
Murray v. Farmville & Powhatan R. R., ror Va. 262, 43 S. E. 553 (1903). But, 
since it was agreed that the proceeds should be used to acquire the property, this 
seems to overlook the fundamental equities of the situation and to make priority 
depend upon the form of the transaction. See notes 9, 12, 14, supra. 

26 Harris v. Youngstown Bridge Co., 90 Fed. 322 (C. C. A. 6th, 1898). 
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strengthened if the enterprise has already been built to the fair scope 
of the project contemplated in laying the earlier mortgage.*” But where 
bonds were issued under a mortgage which was contemplated as pro- 
viding the means for acquiring specified or described property, an agree- 
ment has been implied, that such should be acquired free of any prior 
liens, and the earlier mortgage has been held to prevail over one sub- 
sequently imposed in acquisition.** Unless the later lender is guilty of 
actively soliciting a breach of contract by the mortgagor against the 
earlier mortgagee, or unless the later lenders, being directors of the 
company, made a secured loan to the corporation to purchase property 
which they, as directors, should have bought with money made avail- 
able under the earlier indenture,”® it is difficult satisfactorily to ex- 
plain why the priority of the junior mortgage should be defeated; what- 
ever the mismanagement of the mortgagor, as between the successive 
mortgagees, the equity of the situation would seem to be with the one 
whose funds actually procured the property.*° 

The priority of a lien for the cost of improvements made on the prop- 
erty of the mortgagor with funds derived from a junior mortgage in- 
volves new considerations. Where such improvements are not on land 
purchased with junior mortgage funds, and are of a character such that 
they are not capable of removal without serious damage to the freehold, 
they will enure primarily to the security of the earlier mortgage, by 
accession,®** rather than by virtue of the “ after-acquired property ” 
clause.** If the land was bought with junior mortgage funds, and bonds 


27 See id. at 329-30. But cf. New England Water Works Co. v. Farmers’ Loan 
& Trust Co., 136 Fed. 521 (C. C. A. 7th, 1905). 

28 McGourkey v. Toledo & Ohio Ry., 146 U. S. 536 (1892); Boston Safe Dep. 
Trust Co. v. Bankers & Merchants Tel. Co., 36 Fed. 288 (C. C. S. D. N. Y. 1888), 
aff'd, sub nom. United States Tel. Co. v. Boston Trust Co., 147 U. S. 431 (1893); 
cf. Wade v. Chicago S. & St. L. R. R., 149 U. S. 327 (1893). 

29 Cf. McGourkey v. Toledo & Ohio Ry., 146 U. S. 536 (1892) ; New England 
Water Works Co. v. Farmers’ Loan & Trust Co., 136 Fed. 521 (C. C. A. 7th, 1905). 

80 Cf. Central Trust Co. v. Marietta & N. G. Ry., 48 Fed. 864 (C. C. A. 5th, 
1891) (actual vendor). But cf. New England Water Works Co. v. Farmers’ Loan 
& Trust Co., 136 Fed. 521 (C. C. A. 7th, 1905). A rule that one lending money 
to a corporation with notice of an earlier mortgage agreement to acquire property 
unencumbered should take subject thereto might disastrously affect the corpora- 
tion’s power to obtain new credit. Moreover, if notice is held material, the further 
problem arises as to whom it must be given. Notice to the trustee of the later 
mortgage has been held not sufficient. Westinghouse E. & M. Co. v. Brooklyn 
R. T. Co., 291 Fed. 863 (S. D. N. Y. 1922). 

81 Galveston R. R. v. Cowdrey, 11 Wall. 459 (U. S. 1870); Toledo D. & B. 
R. R. v. Hamilton, 134 U. S. 296 (1890). Where mortgaged land is improved 
by affixing chattels thereto, the chattels enure to the security of the mortgage. 
But where title to the chattels is reserved or there is an existing mortgage on 
them, they ordinarily will not feed the mortgage if so attached as to make severance 
from the realty possible without substantial damage. Wheat v. Otis Elevator Co., 
23 F.(2d) 152 (C. C. A. 5th, 1927), (1928) 6 Tex. L. Rev. 543; People’s First 
Nat. Bank v. Coe Mfg. Co., 67 F.(2d) 312 (C. C. A. 5th, 1933); see Notes 
(1921) 13 A. L. R. 448, 460; (1934) 88 A. L. R. 1318, 1324. 

82 Cf. Strickland v. Carroll, 154 So. 109 (Ala. 1934) ; see Prisco & Soverio, Inc. 
v. “ee Bros., Inc., 234 App. Div. 122, 126, 254 N. Y. Supp. 459, 463 (2d Dept. 
1931). 
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were subsequently drawn down for improvements which by accession 
became part of that realty, the improved property would be primarily 
security for the “ purchase money mortgage”’. If, with that mortgage 
satisfied, any equity would have remained, the lien of the earlier in- 
denture, however, should then attach in preference to any security 
claimed for the value of the improvements, for otherwise the earlier 
mortgagee might be “ improved ” out of his additional security in the 
underlying property.*® On the other hand, the junior mortgagee may 
argue that since his money financed the undertaking, therefore his claim 
is justly prior to that of the earlier mortgagee, to whom the improve- 
ments are simply a windfall. And a lien for the value of the improve- 
ments might be asserted in the underlying property on the theory that 
if the junior mortgage was an open one, the property originally pur- 
chased thereunder was in effect the security given under a mortgage for 
future advances. There is some authority granting priority for future 
advances under such a mortgage as against subsequent liens, even 
though the advances were not obligatory, and even though there was 
actual notice of the later lien.** But, although logically on this analogy 
the junior mortgage would be entitled to priority to the full extent of 
amounts subsequently advanced thereunder, regardless of the uses to 
which these sums were put, priority has been denied against land ac- 
quired with junior mortgage bonds for the cost of improvements made 
on other lands of the mortgagor.*® 


DAMAGE AS REQUISITE TO RESCISSION FOR FrAup.— The Restate- 
ment of the Law of Contracts, in declaring that in the avoidance of a 
contract for fraud or misrepresentation, “ it is immaterial whether dam- 
age is caused ”’,’ has taken a position which, although opposed to the lan- 
guage of the majority of courts and commentators,” is not inconsistent 
with the actual results of most of the decisions. The problem, of course, 
has meaning only in the light of the definition of damage which is 


33 Harris v. Youngstown Bridge Co., 93 Fed. 355 (C. C. A. 6th, 1899). But cf. 
Ahearn v. White, 39 Md. 409 (1874). On the other hand, it is clear that if the land 
is bought with improvements, or if the improvements are put on in the act of 
acquisition, priority will extend to the amount of their cost. Harris v. Youngs- 
town Bridge Co., 90 Fed. 322 (C. C. A. 6th, 1898); Botsford v. New Haven 
M. & W. R. R., 41 Conn. 454 (1874); cf. Skelly v. Jamaica Bay Mfg. Co., 182 
App. Div. 201, 169 N. Y. Supp. 516 (2d Dept. 1918). 

84 See Weinstein v. Anderson, 102 N. J. Eq. 8, 10, 139 Atl. 602, 603 (1927). 
a the weight of authority is against this. See 1 Jones, MortcaceEs (8th ed. 1928) 

454, 455. 

85 Harris v. Youngstown Bridge Co., 93 Fed. 355 (C. C. A. 6th, 1899). 


1 (1932) § 476, comment c. See 1 Pace, Contracts (2d ed. 1920) § 335; 
3 Wirtiston, Contracts (1920) § 1525. 

2 See 1 BIGELOW, FrAup (1890) 540; BispHam, Eourty (1oth ed. 1922) § 217; 
1 Brack, Rescisston (2d ed. 1929) §§ 36, 112; 1 Extiotr, Contracts (1913) § 91; 
Kerr, FrAuD AND MiIsTAKE (6th ed. 1929) 70; SmirH, LAw or Fraups (1907) § 286; 
1 Story, Equiry JuRIsPRUDENCE (14th ed. 1918) § 289; 2 id. § 936. 
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adopted, and the confused state of the authorities may be due in no 
small part to the failure to analyze the question in terms of a common 
concept of damage. 

Damage has been defined to exist wherever fraud has induced a 
transaction which otherwise would not have occurred; * the breadth of 
this definition, however, plainly deprives it of any practical significance 
as a limitation on the grant of rescission. And the same seems true where 
damage is said to exist if fraud has induced the acceptance of less ad- 
vantageous terms than would have been agreed upon if the truth had 
been known,‘ for this would probably always be so if the misrepresenta- 
tion was an inducing cause. Most of the cases, however, have adopted 
definitions of apparently greater significance, many finding damage 
where the transaction is economically less advantageous than repre- 
sented, a lesser number taking the stricter view, that a net financial 
loss must be shown.® 

Whatever its definition of damage, any court will probably deny 
rescission, if the legal and physical qualities and effects of the transac- 
tion are, or become the same as they would have been if the facts were 
as represented. Though an agent falsely represents that he has au- 
thority, if he has apparent authority, his act will bind his principal, and 
the third party may not rescind.® Likewise, a holder in due course of 
a negotiable note has been denied rescission against his transferor, who, 
as payee, had defrauded the maker of the instrument.” In these situa- 
tions the transaction has at the oytset the same legal effect as if the 
facts had been as represented. But no distinction is made where subse- 
quent events rectify the misrepresentation of the legal effect of the 
transaction. Thus, rescission is refused where a vendor’s defective 
title is perfected before the vendee has disaffirmed,® or where, before dis- 
affirmance by the third party, the principal ratifies his agent’s unauthor- 
ized act.° These might be considered as rules which have developed 
in particular fields of the law, without reference to any general doctrine 
of rescission; possibly of broader significance are the few cases in which 
rescission has been denied where subsequent events rectified a mis- 
representation of fact. For example, a purchase of stock, induced by 


3 Stillwell v. Rankin, 55 Mont. 130, 174 Pac. 186 (1918). 

4 Williams v. Kerr, 152 Pa. 560, 25 Atl. 618 (1893); cf. Kanaman v. Hubbard, 
110 Tex. 560, 222 S. W. 151 (1920). 

5 See notes 16, 17, 18, 19, 25, 26, infra. 

6 RESTATEMENT, AGENCY (1933) § 292. 

7 Miller v. Williamson, 128 Wash. 124, 222 Pac. 201 (1924). And the same result 
would probably follow, if a bona fide purchaser for value of a legal title sought 
rescission because the seller had concealed the existence of an equity. 

8 The rule that a vendor may perfect his title up to the time for performance 
has been criticized as imposing a greater risk upon the vendee than he anticipated, 
and as ignoring prospective failure of consideration, but these criticisms seem inap- 
plicable where the vendor has perfected his title before the vendee seeks to disaffirm. 
La Wruiston, Contracts § 878; (1925) 39 Harv. L. Rev. 134; (1933) 31 Micu. 

. REv. 1002. 

9 Billingsley v. Benefield, 87 Ark. 128, 112 S. W. 188 (1908); RESTATEMENT, 

AGENCY §§ 100, 319. 
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the false representation that the company had a certain contract, could 
not be avoided after the company had acquired such a contract.1° And 
rescission was refused the purchaser of stock, where a fraudulently con- 
cealed liability of the company as indorser of a note had been discharged 
by the maker’s payment thereof.11 These decisions were based on the 
ground that damage was necessary, but they might be consistently 
followed by courts which take the contrary position, for the latter, in 
arguing that a party should not have to accept a different bargain than 
that represented, whether or not it is less advantageous,!* imply the 
minimum requirement, that the transaction be of different character. 
Decisions, however, do not always follow a logical pattern; and this 
minimum requisite might be disregarded by a court which felt that on 
moral grounds the defrauder should not be allowed to resist the claim 
for rescission. 

A further minimum requirement, appropriate to the granting of this 
essentially equitable remedy, is suggested by the familiar principle that 
the chancellor will not decree relief which can be of no practical bene- 
fit to the complainant. Whatever the courts’ attitude towards the re- 
quirement of damage, the remedy should be withheld where the de- 
frauded party would be left with legal rights or duties not only no 
greater or less, but also no different, than he had before rescission. 
Thus, rescission seems properly denied where fraud has induced the 
performance of a legal duty,’* or the giving of a note for a preéxisting 
debt,’* or the release of rights which have, since the release was given, 
been lost for other reasons.'® 

When attention is directed beyond these minimum requirements, to 
the definition of damage as existing where the transaction is less eco-— 
nomically advantageous than it would have been if the facts had been 
as represented, the actual results of the decisions still present little sub- 
stantial conflict. Although this is the sense in which most courts speak 
of damage as necessary or unnecessary, the situations are few in which 
the requirement, so defined, would operate to bar rescission. Most fre- 


quently the misrepresentation is as to the qualities of the consideration 


for which the defrauded party gave or promised to give his perform- 


10 Farwell v. Colonial Trust Co., 147 Fed. 480 (C. C. A. 8th, 1906). 

11 Jakway v. Proudfit, 76 Neb. 62, 106 N. W. 1039 (1906), aff'd, 109 N. W. 388 
(1906). Accord: National Leather Co. v. Roberts, 221 Fed. 922 (C. C. A. 6th, 
1915). 
12 Mather v. Barnes, 146 Fed. rooo (C. C. W. D. Pa. 1906) ; Pennington v. Ro- 
berge, 122 Minn. 295, 142 N. W. 710 (1913) ; Steen v. Weisten, 51 Ore. 473, 94 Pac. 
834 (1908) ; McGowan v. Willamette Valley Irr. Land Co., 79 Ore. 454, 155 Pac. 705 
(1916). 

18 Jn re Forsythe Shoe Corp., 3 F. Supp. 328 (S. D. N. Y. 1933) ; Marsh v. Cook, 
32 N. J. Eq. 262 (1880). Furthermore, in this situation the defrauded party might 
be said not to come into court with clean hands. 

14 Farmers & Merchants’ Bank v. Richards, 6 Cal. Unrep. 19, 53 Pac. 439 (Sup. 
Ct. Cal. 1898) ; Bowen v. Waxelbaum & Bro., 2 Ga. App. 521, 58 S. E. 784 (1907); 
Rawleigh v. Cook, 200 Iowa 412, 205 N. W. 57 (1925). 

15 Donaldson v. Donaldson, 249 Mo. 228, 155 S. W. 791 (1913); Blau v. Public 
Service Tire & Rubber Co., 90 N. J. Eq. 279, 102 Atl. 664 (1919). 
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ance; and if the representation is shown to have been an induce- 
ment, its falsity will almost invariably mean a less advantageous trans- 
action. Decisions granting rescission in such cases, either on the ground 
that damage in this sense is unnecessary,’® or is necessary and pres- 
ent,’’ are therefore dependent on neither proposition. On the other 
hand, cases relying on the asserted absence of such damage to deny 
relief, either have been based on a strained interpretation of the facts,1® 
or might as well have rested on the ground that the representation was 
not material.‘® Again, the misrepresentation may be as to some other 
matter than the character of the consideration to be given by the de- 
frauder, as where a seller misrepresents the possibility of a quick re- 
sale at a profit.2° Rescission has been granted in such cases, sometimes 
on the ground that damage was present,” sometimes on the ground that 
it was unnecessary.” But in such instances a liberal application of the 
definition of “less advantage” would almost always show damage to 
exist, and the particular theory adopted is not, therefore, determinative. 
The notable exception to this is where the misrepresentation consists 
of a statement of fact which in the circumstances is an implied repre- 
sentation of value, as where the vendor falsely stated that he had never 
offered the land to anyone else for a lower price than the vendee was 
paying.”* In such cases rescission seems uniformly to have been granted, 
on the ground that damage was unnecessary; ** and this result would be 
difficult to reconcile with a requirement of damage even in the broad 
sense of “less advantage”. On the whole, the requirement of damage 


16 Cases cited note 12, supra; Barnes v. Century Sav. Bank, 149 Iowa 367, 128 
N. W. 541 (1910); MacLaren v. Cochran, 44 Minn. 255, 46 N. W. 408 (1890) ; 
Valton v. Assurance Co., 20 N. Y. 32 (1859). 

17 Spreckles v. Gorrill, 152 Cal. 383, 92 Pac. torr (1907); Davis v. Butler, 154 
Cal. 623, 98 Pac. 1047 (1908) ; Wright v. Spencer, 39 Idaho 60, 226 Pac. 173 (1924); 
Dubovy v. Woolf, 127 Me. 269, 143 Atl. 58 (1928); Johnson v. Nebraska Bldg. & 
Investment Co., 109 Neb. 235, 190 N. W. 590 (1922); Mack v. Latta, 83 App. Div. 
242, 82 N. Y. Supp. 130 (1st Dept. 1903), aff'd, 178 N. Y. 525, 71 N. E. 97 (1904); 
Potter v. Taggart, 54 Wis. 395, 11 N. W. 678 (1882) ; Lockwood v. Allen, 113 Wis. 
474, 89 N. W. 492 (1902). 

18 E.g., Sieveking v. Litzler, 31 Ind. 13 (1869) ; Wuesthoff v. Seymour, 22 N. J. 
Eq. 66 (1871) ; Lay v. Midland Farms Co., 8 S. W.(2d) 230 (Tex. Civ. App. 1928) ; 
cf. Rice v. Gilbreath, 119 Ala. 424, 24 So. 421 (1898); American Bldg. & Loan Ass’n 
v. Bear, 48 Neb. 455, 67 N. W. 500 (1896). 

19 F.g., Purdy v. Bullard, 41 Cal. 444 (1871); Jones v. Foster, 175 Ill. 459 
(1898) ; Hock v. Jorgeson, 137 Ill. App. 199 (1907) ; Struve v. Tatge, 285 III. 103, 
120 N. E. 549 (1918) ; Branham v. Record, 42 Ind. 181 (1873) ; Wolcott v. Wise, 75 
Ind. App. 301, 130 N. E. 544 (1920) ; Ziegler v. Stinson, 111 Ore. 243, 224 Pac. 641 
(1924) ; cf. Marriner v. Dennison, 78 Cal. 202, 20 Pac. 386 (1889). 

20 Kanaman v. Hubbard, 110 Tex. 560, 222 S. W. 151 (1920). 

21 Williams v. Kerr; Kanaman v. Hubbard, both supra note 4. But cf. Whit- 
comb v. Shultz, 223 Fed. 268 (C. C. A. 2d, 1915). 

22 Fawkes v. Knapp, 138 Minn. 384, 165 N. W. 236 (1917) ; Stillwell v. Rankin, 
55 Mont. 130, 174 Pac. 186 (1918). 

23 Stewart v. Lester, 49 Hun 58, 1 N. Y. Supp. 699 (Sup. Ct. 1888). 

24 Higbee v. Trumbauer, 112 Iowa 74, 83 N. W. 812 (1900); Norris v. Lodge 
No. 536, I. O. O. F., 203 Mich. 90, 168 N. W. 935 (1918) ; Stewart v. Lester, 49 Hun 
$8, IN. a 699 (Sup. Ct. 1888) ; Vaiden v. Rudolph, 145 N. Y. Supp. 55 (1st 

ept. 1913). 


q 
a 
4 
il 
f 
ta 
if 
a8 
t 
| 
| 
4 
if 
| 
4 


484 HARVARD LAW REVIEW [Vol. 48 


in the sense of “less advantage” seems to effect little more than the 
confusion of the court in doubtful situations. 

The most stringent definition of damage requires that, because of the 
inducing misrepresentation, the transaction shall have resulted in a net 
financial loss to the defrauded party. Some decisions have denied 
rescission for lack of such damage,”° and such is apparently the sense 
in which others have declared damage to be unnecessary.”° There will 
probably be fewer cases in which there is a net loss than where the 
transaction is less advantageous than was anticipated, and greater 
difficulty is likely to be encountered in proving a net financial loss, than 
in broadly showing “ less advantage ”’; hence, this definition will operate 
as a greater safeguard against resort to rescission merely to escape bad 
bargains. On the other hand, a defrauded party may thus be unduly 
burdened in his appeal for relief; and the requirements that one seeking 
avoidance should promptly disaffirm upon discovering the fraud, and 
that he must prove that the representation was an inducing factor, 
furnish important checks on his good faith. 

Even though damage be held necessary, an exception ?* seems de- 
sirable where a transaction has been entered into for a non-economic 
motive, or where the transaction will defeat some non-economic interest 


25 Aron v. De Castro, 59 Hun 623, 13 N. Y. Supp. 372 (Sup. Ct. 1891) ; Hewlett 
v. Saratoga Carlsbad Spring Co., 84 Hun 248, 32 N. Y. Supp. 697 (Sup. Ct. 1895) ; 
Russell v. Industrial Trans. Co., 113 Tex. 441, 258 S. W. 462 (1924); American Rio 
Grande Land & Irr. Co. v. Bellman, 272 S. W. 550 (Tex. Civ. App. 1925); Lane v. 
Cunningham, 58 S. W.(2d) 35 (Tex. Comm. App. 1933). 

26 King v. Lamborn, 186 Fed. 21 (C. C. A. oth, 1911) ; Fuller v. Chenault, 157 
Ala. 46, 47 So. 197 (1908) ; Knappen v. Freeman, 47 Minn. 491, 50 N. W. 533 (1891) ; 
Ludowese v. Amidon, 124 Minn. 288, 144 N. W. 965 (1914); Rose v. Merchants’ 
Trust Co., 96 N. Y. Supp. 946 (Sup. Ct. 1905) ; Commercial Credit Corp. v. Third 
& Lafayette St. Garage, Inc., 226 App. Div. 235, 234 N. Y. Supp. 463 (4th Dept. 
1929); Miranowitz v. Gee, 163 Wis. 246, 157 N. W. 790 (1916); cf. Fountain v. 
Callaway Co., 144 Ga. 550, 87 S. E. 651 (1915); Dimond v. Peace River Land & 
Dev. Co., 182 Iowa 400, 165 N. W. 1032 (1918). 

27 Where the innocent party has received or parted with an entirely different 
subject matter than intended, some cases have permitted rescission on the ground that 
damage is unnecessary. Windedahl v. Harris, 37 S. D. 7, 156 N. W. 489 (1916) ; cf. 
Kirby v. Dean, 159 Minn. 451, 199 N. W. 174 (1924). But cf. Struve v. Tatge, 285 
Til. 103, 120 N. E. 549 (1918). But relief seems more properly explained on the 
ground that no consensual transaction has occurred, and that the transaction is not 
merely voidable, but void. REsTATEMENT, ContTRACTs § 475; cf. Nelson v. Carlson, 
54 Minn. 90, 55 N. W. 821 (1893) ; Hansen v. Allen, 117 Wis. 61, 93 N. W. 805 (1903). 
The cases indicate several other possible exceptions. Thus, the clean hands doctrine 
has been held to justify an exception when fraud is pleaded as a defense to a suit 
for specific performance. Kelly v. Railway, 74 Cal. 557, 16 Pac. 386 (1888). 
Contra: Wuesthoff v. Seymour, 22 N. J. Eq. 66 (1871). And the damage require- 
ment has been held inapplicable where the wrongdoer was in a fiduciary relation to 
the defrauded party. Harlow v. La Brum, 151 N. Y. 278, 45 N. E. 859 (1897). 
And so also where the wrongdoer colluded with the other’s agent. United States v. 
Mammoth Oil Co., 14 F.(2d) 7o5 (C. C. A. 8th, 1926) ; Henninger v. Heald, 52 N. J. 
Eq. 431, 29 Atl..190 (1894). In one case the requirement of damage was said to 
apply only to suits for affirmative relief, and not where fraud was set up as a defense. 
Stewart v. Lester, 49 Hun 58, 1 N. Y. Supp. 699 (Sup. Ct. 1888). This distinction 
seems unsound. See, e.g., Rice v. Gilbreath, 119 Ala. 424, 24 So. 421 (1898) ; Lashley 
t: — 205 Ky. 601, 266 S. W. 247 (1924); Harris v. Ransom, 24 Miss. 504 
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which would not have been affected if the facts had been as represented. 
Application of the economic test to such situations has led to unfortu- 
nate results in a few cases.”* Supporting authority for such an exception 
might be found in decisions permitting avoidance of a transaction in- 
duced by an agent’s misrepresentation as to the identity of his principal, 
regardless of the existence of economic damage.”° 


DAMAGES FOR EXPLORATORY TRESPASSES IN THE Ort FieLps. — The 
overzealousness of oil companies trespassing upon another’s property in 
their constant quest for new reserves, and conducting tests thereon 
to determine the existence and extent of oil deposits has raised difficult 
problems as to whether the disclosure of the true character of a land- 
owner’s property may be tortious, and if so, on what basis his recovery 
may be determined. Whether test drilling and the study of surface 
indications, or the comparatively recent seismographic and gravita- 
tional tests be used,! it is necessary ordinarily to enter upon the land 
in order to perform the experiments.? Such explorations may be of 
value not only in locating deposits underlying the particular property, 
but also in furnishing data relative to the extent of oil-bearing strata 
under neighboring land.* An agreement between the landowner and 
the company for the conduct of such operations may take the form 


28 Austell v. Rice, 5 Ga. 472 (1848); cf. Stewart v. Monad Engineering Co., 26 
Del. 165, 84 Atl. 209 (1912). 

29 The agent may have purported to be acting for himself or for a person other 
than his principal. See Kelly Asphalt Block Co. v. Barber Asphalt Paving Co., 211 
N. Y. 68, 105 N. E. 88 (1914); Nash v. Dix, 78 L. T. (N. Ss.) 445 (1898). If there 
has been such a misrepresentation, the transaction is apparently avoidable by the 
third person, regardless of whether his unwillingness to deal with the principal was 
based upon economic considerations, and regardless of whether he would suffer any 
pecuniary damage. Morrow v. Ursini, 96 Conn. 219, 113 Atl. 388 (1921); New 
York Brokerage Co. v. Wharton, 143 Iowa 61, 119 N. W. 969 (1909) ; Winchester v. 
Howard, 97 Mass. 303 (1867). Contra: Lashley v. Lashley, 205 Ky. 601, 266 S. W. 
247 (1924). 

1 The seismic method consists in blasting and observing the time intervals for 
reflection or refraction of the disturbances as they are transmitted through the earth. 
The materials composing salt domes, about which oil is found, produce an accelera- 
tion which is detected by means of seismographs and radio coédrdinators. Faults in 
the underground structure which may indicate the presence of oil are indicated by 
reflections of the waves. The gravitational method is used to discover the varying 
densities of the sub-surface, by means of the stress produced on a torsion balance. 
This procedure, often used in conjunction with the seismic, involves no disturbance 
of the surface. See 17 ENCYCLOPAEDIA BRITANNICA (14th ed. 1929) 662-69; 18 id. 
595-96; (1925) 9 Butt. or A. Ass’n or Perroteum GeroLocists 165; Barton, Ap- 
plied Geophysical Methods in America (1927) 22 Economic GEoLocy 649. 

2 Insofar as valuable data might be secured by observation of the surface from 
an airplane, the landowner would probably be unprotected, so long at least as the 
observer maintained a height which would not constitute a trespass. Cf. Notes 
(1930) 69 A. L. R. 317; (1933) 83 A. L. R. 335. And it is doubtful whether the mere 
transmission of disturbances beneath the surface of the land without any physical 
entry would be actionable. Cf. Harper, Torts (1933) §$§ 41, 180. 

8 Thus, a torsion balance might be used to determine the contours of domes in 
the vicinity, or the disturbances created in the seismic experiment might be partly 
under adjoining lands. ' 
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simply of a license to perform the tests on the land; but more com- 
monly the company will take an exploratory lease, with an option 
to purchase.* 

Where no such valid agreement existed, and an exploratory trespass 
revealed the land to be worthless for oil purposes, a Texas court held 
the landowner entitled to damages of $37,500, as the market value of 
his interest in the oil privileges before the disclosure of their worth- 
lessness.° But in a similar situation, the Wyoming court, although 
allowing substantial exemplary damages to the owner of the surface,® 
gave but nominal damages to the owner of the oil privileges.’ The 
discouragement of careless or questionable practice on the part of the 
oil companies would seem to demand the imposition of punitive dam- 
ages for willful or extremely negligent invasion of the oil privileges as 
well as for the trespass to the surface.* On the other hand, the balance 
of benefit to the community may favor the Wyoming court’s denial of 
recovery for the lost opportunity to sell the speculative rights to with- 
draw any existing deposits. Even if there is a sufficiently ascertainable 
loss, it is questionable whether it is of a kind which the law should 
redress. Ordinarily one does not suffer liability for revealing truth; 
certainly in the present situation the landowner could not recover for 
the loss of speculative value on any analogy to recovery for disparage- 
ment of title.° Moreover, conceding that the imposition of some ex- 
emplary damages is desirable, the measure of recovery taken in the 
Texas case may produce disproportionately heavy penalties.*° Further, 
the landowner here claims protection for what amounts merely to the 


4 See Shell Petroleum Corp. v. Scully, 71 F.(2d) 772, 773 (C. C. A. 5th, 1934). 
Apparently this latter. form of agreement is used mostly in areas where surface indi- 
cations of oil are absent or vague. Cf. Barton, supra note 1, at 659. 

5 Humble Oil & Ref. Co. v. Kishi, 276 S. W. 190 (Tex. Comm. App. 1925), mod’g 
and aff’g 261 S. W. 228 (Tex. Civ. App. 1924). The plaintiff was owner of the en- 
tire surface, and an undivided three-quarter interest in the oil privilege. Accord- 
ingly, the court at first awarded him three fourths of the diminution in value; later, 
however, it ordered a re-assessment, but still allowed substantial damages. Humble 
Oil & Ref. Co. v. Kishi, 291 S. W. 538 (Tex. Comm. App. 1927), (1927) 5 Tex. L. 
Rev. 377. Ina later Texas case where the plaintiff was likewise the owner of an oil 
privilege but there was no evidence of destruction of its speculative value, the court 
refused to allow any recovery, apparently on the ground that the incidental right to 
explore was not exclusive. Shell Petroleum Corp. v. Puckett, 29 S. W.(2d) 809 (Tex. 
Civ. App. 1930). But cf. (1931) 10 Tex. L. Rev. 109 

6 Hall Oil Co. v. Barquin, 33 Wyo. 92, 237 Pac. 255 (1925). 

7 Martel v. Hall Oil Co., 36 Wyo. 166, 253 Pac. 862 (1927). 

8 See Morris, Punitive. Damages in Tort Cases (1931) 44 Harv. L. Rev. 1173, 
1185, 1190; 1 SEpGwick, Damaces (9th ed. 1912) § 363. Theoretically, the possibility 
of assessment of punitive damages in Shell Petroleum Corp. v. Scully, discussed infra, 
was ruled out by a provision of the Louisiana Code. In effect, however, the Louisi- 
ana courts seem in some cases to award exemplary damages. Cf., e.g., LeBleu v. 
Vacuum Oil Co., 15 La. App. 689, 132 So. 233, 132 So. 776 (1931). 

® Falsity is the gist of such an action. Opcrrs, LIBEL AND SLANDER (6th ed. 1929) 
79. The policy of Blue Sky Laws may offer an analogy, but there the effort is to 
protect the investing public; oil companies are not “ credulous investors”. Cf. Note 
(1927) 36 YALE L, J. 1167, 1169. 

10 See Green, What Protection Has a Landowner Against a Trespass Which 
Merely Destroys the Speculative Value of His Property (1926) 4 Tex. L. Rev. 215. 
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opportunity to sell a gambler’s chance; with reference to any economic 
benefit to the community from the defendant’s appropriation of the 
plaintiff’s rights, recovery should be limited to the value of the explora- 
tory privilege. But it may be argued to the contrary that, however 
unsound the recognition of private ownership in natural resources, such 
is the existing system, and since a landowner may lawfully exact a 
price for the exercise of such rights, it is unjust and anomalous to deny 
him the protection of the courts.** 

Where the exploratory trespass reveals that valuable deposits under- 
lie the property,’* there can of course be no question of recovery for 
loss of speculative value. Confronted with this situation, the Circuit 
Court of Appeals for the Fifth Circuit, in Shell Petroleum Corp. v. 
Scully,'* has recently held that the landowner may have recovery for 
“ the reasonable value ” of the privilege of exploration exercised by the 
defendant without permission. Aside from the relatively inconsiderable 
damage to the land from blasting, for which generous recovery was al- 
lowed,'* this was the only material “loss” which in this case the 
landowner could be found to have suffered, for no fraud had been 
worked upon him, since the trespasser had informed him of the results 
of the exploration. And if the defendant’s unauthorized user has 
deprived the landowner of the possibility of selling the right of explora- 
tion to anyone else, or has diminished its value, there are not the same 
objections to allowing damages therefor as are present in the Texas 
case. The amount will not constitute a disproportionate penalty, and 
the landowner here claims recovery, not for losing an opportunity to sell 
a gambler’s chance, but for suffering the conduct of operations of 
genuine economic benefit to the community. 

It does not seem, however, that the defendant’s unauthorized use of 
the privilege would destroy the landowner’s opportunity of selling such 
rights to others, if the trespasser’s tests indicate the presence of oil, for 
another prospective purchaser would probably not care to rely on a 
competitor’s investigation of the property. Hence the Scully case pre- 
sents the interesting possibility that damages are in substance being 
measured by the reasonable value of the benefit derived by the defend- 
ant from his exercise of the privilege, rather than by “loss” to the 
landowner. In similar situations, where the defendant has benefited 
by a user of the plaintiff’s property which did not materially deprive 
the plaintiff of his enjoyment thereof, or prevent his disposing of the 
use to anyone else, courts have refused to permit the defendant to 
show that the plaintiff was not using, or would not have so used 


11 See Note (1926) 11 Corn. L. Q. 416. 
12 Of course, drilling is the only certain proof of the presence of oil. But the 
results of these experiments have been quite accurate in the salt dome areas. See 
Barton, supra note 1, at 659, 660. 

13 77 F.(2d) 772 (C. C. A. 5th, 1934). 

14 See id. at 773. Recovery of $750 was allowed for the blasting. 
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his premises.!° When damage is thus to be proved beyond rebuttal, 
the basis of recovery seems more akin to the prevention of unjust enrich- 
ment than to compensation for loss to the plaintiff.*® 

The courts have obviously been reluctant to base recovery frankly on 
benefit derived by the defendant from his trespass. The common law, 
it is true, has long held the successful plaintiff in ejectment entitled 
to an action of trespass for mesne profits, measured by the fair rental 
value of the land,’’ and essentially the same remedy has been given 
though there was no formal recovery in ejectment,’* and even though 
the completed trespass did not result in the dispossession of the owner.’® 
But, generally, the theory of the action is that of compensation for ac- 
tual loss of rents and profits caused by a substantial and continued 
ousting of the plaintiff from the enjoyment of his property.?° So, too, 
the rule that one who willfully removes minerals from another’s land 
without permission must pay the landowner the value of the minerals 
as severed, without allowance for his costs in removing them,” probably 
represents the imposition of a penalty, rather than a studied attempt 


15 United States v. Bernard, 202 Fed. 728 (C. C. A. 9th, 1913) ; Wall v. Pitts- 
burgh Harbor Co., 152 Pa. 427, 25 Atl. 647 (1893) ; cf. Utah Power & Light Co. v. 
United States, 230 Fed. 328 (C. C. A. 8th, 1915) ; Baltimore & Ohio R. R. v, Boyd, 
67 Md. 32 (1887). 

16 There is some similarity to the rule of accession, that, so long as there is not a 
change in “ species ”, the product of the property belongs to the owner thereof. Cf. 
2 Bi. Comm. *404. More apt is the analogy suggested by. the doctrine of “ following 
the res”, based on the feeling that one may not justly be allowed to enjoy the gains 
of his wrongdoing. But in that situation there has always been a real loss to the 
plaintiff. Cf. 1 Perry, Trusts (7th ed. 1929) §§ 166-70; 2 id. §§ 828-42. 

17 TyLeR, EJECTMENT (1874) 840. However, in the absence of a landlord-tenant 
relationship, the common law has never allowed an action of assumpsit for the use 
and occupation of land. Stevenson v. Donnelly, 221 Mass. 161, 108 N. E. 926 
(1915); cf. Cole v. Thompson, 134 Iowa 685, 112 N. W. 178 (1907); see Ames, 
Assumpsit for Use and Occupation (1889) 2 Harv. L. Rev. 377. But cf. Columbia 
& P. L. R. R. v. Histogenetic Medicine Co., 14 Wash. 475, 45 Pac. 29 (1896). Such 
an action may be allowed by statute. Cf., e.g., Watson v. United States, 263 Fed. 700 
_(C. C. A. 8th, 1920); Ata. Cope Ann. (Michie, 1928) § 8820; Oxia. Stat. ANN. 
(Harlow, 1931) § 9984. 

18 Western Book & Stationery Co. v. Christian Jeune, 78 Ill. App. 668 (1897) ; 
City of New York v. Fisk, 130 Misc. 620, 224 N. Y. Supp. 404 (Sup. Ct. 1927) ; see 
Parks v. Pennsylvania Clay Co., 60 Pa. Super. Ct. 574, 580 (1915). 

19 The action is usually trespass, but the recovery is the same as for mesne 
profits. In many of the cases the benefit to the defendant is more obvious than any 
loss to the plaintiff. E.g., De Camp v. Bullard, 159 N. Y. 450, 54 N. E. 26 (1899) 
(logs floated through defendant’s stream); Whitwham v. Westminster Brymbo 
Coal & Coke Co., [1896] 2 Ch. 538 (defendant “ tipped spoil ” on plaintiff’s land — 
value of use included in damages) ; cf. Conklin v. Newman, 278 IIl. 30, 115 N. E. 
849 (1917) ; see 10 HALsBuRY’s Laws or ENGLAND (Hailsham ed. 1934) 135. 

20 See Jacob Tome Inst. of Fort Deposit v. Crothers, 87 Md. 569, 588, 589, 40 
Atl. 261, 267 (1898). 

21 United Coal Co. v. Cannon City Coal Co., 24 Colo. 116, 48 Pac. 1045 (1897); 
Cypress Creek Coal Co. v. Booneville Mining Co., 194 Ind. 187, 142 N. E. 645 
(1924); 3 Sepcwick, Damaces §935. If the taking was not willful, damages 
are measured by the value of the minerals in situ. Ward v. Spodra Coal Co., 168 
Ark. 853, 272 S. W. 353 (1925); Amite Gravel & Sand Co. v. Roseland Gravel Co., 
148 La. 704, 87 So. 718 (1921). 
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to found recovery on the value which the defendant would have enjoyed 
because of his efforts.” 

More clearly than in the situation presented by the Scully case, how- 
ever, the courts have been impelled towards recovery based on benefit to 
the trespasser where none but the defendant could or would use the 
plaintiff's property in such a manner. Thus, benefit to the defendant 
seems to have been the basis of recovery where a telephone company 
strung wires over the plaintiff’s roof without his consent,”* and where 
a construction company dug gravel from a deposit on the plaintiff’s land, 
which was adjacent to the road-site, but otherwise valueless for quarry- 
ing purposes.” Attempting to preserve the theory of compensation for 
loss, some decisions have awarded “ the reasonable value of the use” 
measured by a hypothetical market value, such as would have existed 
had others than the defendant desired to put the property to the same 
use.2> Again, the measure has been suggested to be the price on which 
reasonable men in the position of the particular parties would agree in 
a sale of the right.2* And in the absence of evidence of bargains made 
in similar situations, it has been indicated that the benefits resulting to 
the defendant from the trespass may be shown to the jury.27 When 
this point is reached, the test of “ reasonable value of the use ”’ is little 
distinguishable from a measure of the benefit to the wrongdoer; its 
remaining function probably is no more than to keep the jury within 
some limits of objectivity in the assessment of damages. 


LEGISLATION 


FEDERAL COOPERATION IN CRIMINAL LAW ENFORCEMENT. — The 
rapidity with which persons may move from one state to another, the 
extensive distribution of stolen goods through the facilities of interstate 


22 See 4 SUTHERLAND, DaMAcEs (4th ed. 1916) 3792. 

23 Bunke v. New York Tel. Co., 110 App. Div. 241, 97 N. Y. Supp. 66 (1st 
Dept. 1905), aff'd without opinion, 188 N. Y. 600, 81 N. E. 1161 (1907). 

24 Rock v. Belmar Contracting Co., 141 Misc. 242, 252 N. Y. Supp. 463 (Sup. Ct. 
1930). In other cases apparently the only value of the privilege was in the defend- 
ant’s user. Cf. Stebbins v. Frisbie & Stansfield Knitting Co., 201 App. Div. 477, 194 
N. Y. Supp. 559 (4th Dept. 1922) ; Green Bay & M. Canal Co. v. Kaukauna Water 
Power Co., 112 Wis. 323, 87 N. W. 864 (1901) ; Antigo Elec. Co. v. Faust Lumber 
Co., 209 Wis. 139, 244 N. W. 604 (1932); Martin v. Porter, 5 M. & W. 351 
(Ex. 1839) ; Phillips v. Homfray, L. R. 6 Ch. App. 770 (1871) ; Livingstone v. Raw- 
yards Coal Co., 5 App. Cas. 25 (1880). And compare Hammonds v. Central Ky. 
Nat. Gas. Co., 75 S. W.(2d) 204 (Ky. 1934). 

25 Cf. De Camp v. Bullard, 159 N. Y. 450, 54 N. E. 26 (1899); Green Bay & 
M. Canal Co. v. Kaukauna Water Power Co., 112 Wis. 323, 87 N. W. 864 (1907). 

26 See Goodson v. Richardson, L. R. 9 Ch. App. 221, 224 (1874); cf. Livingstone 
v. Rawyards Coal Co., 5 App. Cas. 25 (1880) ; KEENER, Quasi-ConTRACTs (1893) 166. 

27 See Lancester v. Jefferson Elec. Light Co., 75 N. H. 172, 183, 184, 71 Atl. 871, 
877 (1909) ; cf. Weaver v. Mississippi & Rum River Boom Co., 28 Minn. 534 (1881) ; 
Rock v. Belmar Contracting Co., 141 Misc. 242, 252 N. Y. Supp. 463 (Sup. Ct. 1930) ; 
Antigo Elec. Co. v. Faust Lumber Co., 209 Wis. 139, 244 N. W. 604 (1932). 
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commerce, and the presence of state jurisdictional barriers prompted 
Congress, in the last session, to attempt to codperate with the states 
in suppressing crime. The machinery of interstate rendition is cumber- 
some and not always adequate,” and the efficacy of the interstate com- 
pact problematical.* Congress in this matter has, perforce, relied upon 
the commerce clause and the taxing power for the constitutional va- 
lidity of many of its recent criminal statutes. That a limited na- 
tional police power may be effectively exercised under these delegated 
powers has been cogently demonstrated,* but problems of delimiting 
the scope of such exercise remain. 

Past enactments under the commerce power which have successfully 
withstood attacks as being beyond the sphere of federal police control 
have influenced the drafting of the principal measures. Thus, the 
“ Fleeing Felon ” Act ° finds possible analogy in the validity of the Mann 
Act.° The National Stolen Property Act* represents but an extension 
of the interdiction upon moving stolen automobiles from one state to 
another.’ For support of the “ Extortion” Act® and the “ Trade In- 
terference ” Act,!° as well as additional basis for the above mentioned 
laws, have been adduced statutes making it a federal crime to transport 


1 The theory that the use of both federal and state power is necessary to fight 
organized crime is the basis of demands frequently made that Congress should enter 
the campaign against crime. See SEN. Rep. No. 539, 73d Cong., 2d Sess. (1934) ; 
H. R. Rep. No. 1458, 73d Cong., 2d Sess. (1934); Chamberlin, Federal Criminal 
Statutes, 1934 (1934) 20 A. B.A. J. sor. 

2 See Kopelman, Extradition and Rendition (1934) 14 B. U. L. REv. 591; Larri- 
more, Inadequacy of the Present Federal Statute Regulating Interstate Rendition 
(1910) 10 Cor. L. Rev. 208; Heintz, A Refuge for American Criminals (1927) 18 
J. or Crm. L. & Crrminats 331; Legis. (1932) 32 Cor. L. REv. 1411. 

3 See Dean, The Interstate Compact, A Device for Crime Repression (1934) 1 
Law & Contemp. Pros. 460. Cf. Frankfurter and Landis, The Compact Clause of 
the Constitution — A Study in Interstate Adjustments (1925) 34 YALE L. J. 685. 
The consent of Congress has now been given in advance to interstate compacts for co- 
operation in the prevention of crime. 48 Stat. g09, 18 U.S. C. A. § 420 (1934). 

4 “The principle established by the cases is the simple one, . . . that Congress 
has power over transportation ‘ among the several states’; that the power is com- 
plete in itself, and that Congress, as an incident to it, may adopt not only means 
necessary but convenient to its exercise, and the means may have the quality of 
police regulations.” Hoke v. United States, 227 U. S. 308, 323 (1913). For regula- 
tion by way of taxation, see McCray v. United States, 195 U. S. 27 (1904) ; United 
States v. Doremus, 249 U. S. 86 (1919). See also 2 WiLLouGHBY, CONSTITUTIONAL 
Law (2d ed. 1929) §$ 379, 476. The postal power can also be used as a basis of 
police regulation. Rocers, THE Postat Power or Concress (Johns Hopkins Univ. 
Studies in Hist. & Pol. Sci. 1916) ; Cushman, National Police Power Under the Postal 
Clause of the Constitution (1920) 4 Minn. L. Rev. 402. And such power may also 
be exercised under the money clause. See, e.g., the recent “‘ National Bank Robbery ” 
Act, 48 Stat. 783, 12 U.S.C. A. § 588a (1934) ; cf. United States v. Marigold, 9 How. 
560 (U.S. 1850) ; Veazie Bank v. Fenno, 8 Wall. 533 (U. S. 1869). 

5 48 Srat. 782, 18 U.S.C. A. § 408e (1934). 

6 36 Strat. 825 (1910), 18 U. S. C. A. § 397 (1927), upheld in Hoke v. United 
States, 227 U. S. 308 (1913). 

7 48 Stat. 794, 18 U.S.C. A. § 413 (1934). 

8 The Dyer Act, 41 Star. 324 (1919), 18 U. S. C. A. § 408 (1927), which was 
held constitutional in Brooks v. United States, 267 U. S. 432 (1925). 

9 48 Star. 781, 18 U.S. C. A. § 408d (1934). 

10 48 Start. 979, 18 U.S. C. A. § 420a (1934). 
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lottery tickets,* game killed in violation of state laws,’* impure and 
misbranded foods and drugs,'* commodities in which the common carrier 
has any direct or indirect interest,1* shipments of diseased plants and 
shrubs from infected areas,!° and federal legislation in aid of state liquor 
laws.'° The “ Fleeing Felon ” Act, however, in providing that movement 
or travel in interstate commerce to avoid prosecution for a felony, or 
the giving of testimony in criminal proceedings where a felony is charged, 
is a federal crime,’ goes one step beyond any of the decided cases in 
the application of the commerce clause to police regulation. In Brooks 
v. United States Mr. Chief Justice Taft said that ‘Congress can cer- 
tainly regulate interstate commerce to the extent of forbidding and 
punishing the use of such commerce as an agency to promote immorality, 
dishonesty or the spread of any evil or harm to the people of other 
States from the State of origin”.‘* But two possible factors may pre- 
vent the application of this doctrine to the measure under consideration. 
Is the mere act of crossing state lines for the purposes mentioned inter- 
state commerce, and if so, then may such commerce be banned? 

As the gravamen of this statute is not the transportation by an in- 
dividual of any commodity or other person in interstate commerce for 
immoral reasons, decisions sustaining the Mann Act are not conclusive 
authority for its constitutionality. The tendency, however, to hold that 
commerce includes the passage of persons from state to state as well 
as the transportation of commodities when the purpose of such trans- 
portation is inimical to the welfare of the nation, as manifested in 
Caminetti v. United States *® and Brooks v. United States, indicates that 
it is not altogether improbable that the commerce clause will cover the 
present situation. Attempts to minimize the decisions in the Caminetti 
and the Hoke *° cases by analogizing the transportation of women there 


11 The Anti-Lottery Act, 28 Star. 963 (1895), 18 U. S. C. A. § 387 (1927), sus- 
tained in the Lottery Case, 188 U.S. 321 (1903). 

12 The Lacey Act, 31 StaT. 187 (1900), 18 U.S. C. A. § 392 (1927), never before 
the Supreme Court, but which was sustained in Rupert v. United States, 181 Fed. 
87 (C. C. A. 8th, 1910). 

13 The Pure Food and Drug Act, 34 Stat. 768 (1906), 21 U.S. C. A. $1 (1927), 
upheld in Hipolite Egg Co. v. United States, 220 U.S. 45 (1911). 

14 The commodity clause of the Hepburn Act, 34 Srat. 585 (1906), 49-U. S. 
c. e § — (1929), sustained in Delaware, L. & W. R. R. v. United States, 231 U.S. 
363 (1913). 

15 The Federal Quarantine Act, 39 Star. 1165 (1917), 7 U.S.C. A. § 161 (1927), 
nes in Oregon-Washington R. R. & Nav. Co. v. Washington, 270 U. S. 87 

1926). 

16 The Webb-Kenyon Act, 37 Stat. 699 (1913), sustained in Clark Distilling Co. 
v. Western Md. Ry., 242 U. S. 311 (1917); The Reed Bone Dry Amendment, 39 
Stat. 1069 (1917), held constitutional in United States v. Hill, 248 U. S. 420 (1919). 

17 For the legislative history of this Act see Brabner-Smith, The Commerce 
Clause and the New Federal “ Extradition” Statute (1934) 29 It. L. REv. 355. It 
was argued that merely leaving the state brings the criminal within federal jurisdic- 
tion, and the original bill was drafted making it an offense “ for any person to flee 
from any state.” “Flee” was later changed to “ move or travel in interstate 
commerce.” 19 242 U.S. 470 (1917). 

18 267 U.S. 432, 436 (1925). 20 227 U.S. 308 (1913). 
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concerned to the transportation of commodities will find little or no 
support in those opinions, and such an argument would be contrary 
to the propensity to regard movement or transportation as the essence 
of commerce.” And certainly the Brooks decision negatives any neces- 
sity for the use of common carriers or payment of freight or fare.*? 
Furthermore, the fact that a transaction is non-commercial appears 
to be of no importance, at least when public morals are at stake.?* 
If a woman who has been induced to cross state lines for immoral pur- 
poses is moving in interstate commerce, it seems no great step to say 
that one who transports himself across state lines to hinder the ad- 
ministration of justice in the state of origin is in the same category. 
If removal from a state is commerce, and so a fit subject for regula- 
tion by Congress, the second problem arises: whether the privileges and 
immunities clause of the Fourth Amendment will prevent the exercise 
of federal power in the form of prohibiting the right to move in inter- 
state commerce when the journey is for the purposes proscribed in this 
statute. Even conceding that Congress cannot punish one who travels 
in interstate commerce merely because of his intention to commit an 
illegal or immoral act at the conclusion of the journey,‘ it may never- 
theless prohibit the use of interstate commerce to accomplish and com- 
plete anti-social or immoral purposes.2® The Brooks case would seem 


21 See, e.g., Ribble, The “ Current of Commerce:” A Note on the Commerce 
Clause and the National Industrial Recovery Act (1934) 18 Minn. L. Rev. 296, 312. 
It might also be contended that criminal acts are commerce only when they become 
organized traffic. See Hoke v. United States, 227 U. S. 308, 322 (1913) ; Brooks v. 
United States, 267 U. S. 432, 438 (1925). However, the extent of the evil and the 
necessity for action should be policy determining factors for Congress alone. That 
the movement theory is too restricted in view of decided cases and that the national 
government was historically intended to have the power to act in all cases where 
state action is impossible was pointed out by Stern, That Commerce Which Concerns 
More States Than One (1934) 47 Harv. L. Rev. 1335. 

22 In this case the thief drove the stolen automobile out of the state. Appar- 
ently the means employed in crossing state lines is unimportant in determining what 
is interstate commerce. See, e.g., Pensacola Tel. Co. v. Western Union Tel. Co., 96 
U. S. 1 (1877) (telegraph wire) ; Covington & Cincinnati Bridge Co. v. Kentucky, 
154 U. S. 204 (1894) (walking across a bridge) ; The Pipe Line Cases, 234 U. S. 
548 (1914) (oil pumped through pipe lines) ; Thornton v. United States, 271 U. S. 
414 (1926) (ranging cattle) ; United States v. Johnston, 232 Fed. 970 (N. D. N. Y. 
1916) (light rays); Station WBT v. Poulnot, 46 F.(2d) 671 (E. D. S. C. 1931) 
(radio waves). 

23 Caminetti v. United States, 242 U. S. 470 (1917); Brooks v. United States, 
267 U.S. 432 (1925). Compare the Federal Kidnaping Act, 47 Star. 326 (1932), 
18 U.S. C. A. § 408a (1933), amended to include the death penalty, unless prior to 
the court’s imposition of sentence the kidnaped person has been liberated unharmed. 
48 Star. 781, 18 U.S. C. A. § 408a (1934). See Bomar, The Lindbergh Law (1934) 
1 Law & Contemp. Pros. 435. The constitutionality of the original statute was re- 
cently sustained in Bailey v. United States, C. C. A. roth, U. S. L. Week, Dec. 18, 
1934, at 334. 

24 Conceded for purposes of argument in Caminetti v. United States, 242 U. S. 
470, 491 (1917). “ But”, the court continues, “this act [The Mann Act] is not 
concerned with such instances. It seeks to reach and punish the movement in inter- 
state commerce of women and girls with a view to the accomplishment of the un- 
lawful purposes prohibited.” 

25 There are many articles defining the scope of the commerce power in this 
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implicitly to recognize that realization of profit is a part of the crime, 
and it is difficult to see any valid distinction which, while recognizing 
this, could separate escaping the consequences from the crime itself in 
the case of the felon, although possibly these considerations may not be 
as applicable to the absconding witness.”® Certainly, under the Supreme 
Court’s ruling that “‘a right exercised in morality” may not be urged 
“to sustain a right to be exercised in immorality ”,®” the fugitive will 
not be heard to assert, when he is transgressing state law, that his right 
to travel in interstate commerce is inviolate. 

The other criminal enactments under the commerce clause apparently 
present no additional constitutional difficulties. Supplementing the 


respect. See, e.g., Stern, That Commerce Which Concerns More States Than One 
(1934) 47 Harv. L. Rev. 1335; Williams, Does the Commerce Clause Give Power 
to Dominate All Industry? (1934) 83 U. or Pa. L. Rev. 23; Notes (1934) 32 Micn. 
L. REv. 378; (1923) 9 VA. L. Rev. 296; (1918) 27 YALE L. J. 808. Prohibition is 
stringent regulation, and in appropriate cases Congress may so exercise its regulatory 
power. See, e.g., Hipolite Egg Co. v. United States, 220 U. S. 45 (1911) ; Brooks v. 
United States, 267 U. S. 432 (1925). See Parkinson, Congressional Prohibitions of 
Interstate Commerce (1916) 16 Cot. L. REv. 367; Corwin, Congress’s Power to Pro- 
hibit Commerce a Crucial Constitutional Issue (1933) 18 Corn. L. Q. 477. 

26 The witness who leaves the state has done no overt act whose consequences 
he is trying to escape, and, if the argument conceded in the Caminetti case be 
adopted, perhaps his flight may not be prohibited. However, as the state might make 
it a crime to leave to avoid being a witness, and as interstate commerce is being 
utilized to prevent the due administration of justice, the same arguments applying 
to the felon seem applicable to the witness. See Toy and Shepherd, Congressional 
Power to Restrain Interstate Flight of Witnesses in Criminal Cases (1934) 4 Det. L. 
Rev. 133; The Problem of Fugitive Felons and Witnesses (1934) 1 LAw AND Con- 
TEMP. PRoB. 415. 

27 Hoke v. United States, 227 U.S. 308, 322 (1913), and Mr. Justice McKenna 
further says, “ Right purpose and fair trading need no restrictive regulation, but let 
them be transgressed and penalties and prohibitions must be applied.” In the pro- 
hibition of commodities from interstate commerce, the noxious quality of the article 
and the purpose of the transportation present an analogous problem of due process. 
From the banning of commodities which are inimical to the welfare and safety of the 
nation, such as misbranded and adulterated products, has developed the doctrine of 
“outlaws of commerce”. Hipolite Egg Co. v. United States, 220 U. S. 45 (1911) ; 
Seven Cases of Eckman’s Alternative v. United States, 239 U. S. 510 (1916). But 
cf. United States v. Carolene Products Co., 7 F. Supp. 500 (S. D. Ill. 1934) [invali- 
dating the Filled Milk Act, 42 Stat. 1486 (1923), 21 U. S. C. A. § 61 (1927) ]. And 
another line of cases has developed the principle that the article prohibited need not 
be intrinsically harmful or dangerous provided it is used in interstate commerce for 
anti-social ends. Weeks v. United States, 245 U. S. 618 (1918); Brooks v. United 
States, 267 U. S. 432 (1925) ; cf. United States v. Ferger, 250 U.S. 199 (1919). In 
disposing of the argument that such prohibition is a violation of the Fifth Amend- 
ment, Mr. Justice Harlan said, “ but surely it will not be said to be a part of anyone’s 
liberty, as recognized by the supreme law of the land, that he shall be allowed to in- 
troduce into commerce among the States an element that will be confessedly in- 
jurious to the public morals.” Lottery Case, 188 U. S. 321, 357 (1903). Cf. Cush- 
man, The National Police Power Under the Commerce Clause of the Constitution 
(1919) 3 Minn. L. Rev. 381, 452, 468-69; Powell, Child Labor, Congress and the 
Constitution (1922) 1 N. C. L. Rev. 61, 65. But when the deprivation of property 
rights safeguarded by the Constitution is involved, the commerce clause is subject 
to the due process provisions. Monongahela Nav. Co. v. United States, 148 U. S. 
312 (1893); United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290 (1897) ; 
peg v. ae States, 208 U. S. 161 (1908) ; cf. Hammer v. Dagenhart, 247 U. S. 
251 (1918). 
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Federal Kidnaping Act,”* extortion by means of a message transmitted 
in interstate commerce by telephone, telegraph, radio, oral message or 
otherwise has been made a crime.”® The same considerations governing 
the “ Fleeing Felon” Act control, and again the right to use interstate 
commerce does not include the right to abuse. The “ Trade Interfer- 
ence” Act,*° limited by its terms to transactions affecting interstate 
commerce, presents but a problem of application, and the validity of the 
Dyer Act, relating to stolen automobiles, affords ample precedent for 
the National Stolen Property Act.** 

All these criminal measures are direct auxiliaries to state enforcement 
of criminal law. In each case the vice aimed at is beyond adequate 
state control.*? As the use of interstate commerce here is to escape the 
consequences of illegal acts in the state of origin, and since such com- 
merce is used to effectuate and complete the illegal act, limitations 
placed by the decision in Hammer v. Dagenhart ** upon the commerce 
power when the basis for social or economic regulatory legislation seem 
inapplicable. 

The administration of these laws in certain cases may encounter 
some constitutional difficulties. One of the salient features of the 
“Fleeing Felon” Act is that it may obviate resort to the cumbersome 
machinery of rendition.** The integrated federal system can trace the 


28 48 Stat. 781, 18 U.S.C. A. § 408a (1934). See note 23, supra. 

29 48 Stat. 781, 18 U.S. C. A. § 408d (1934). A similar statute had previously 
been enacted making the use of the postal service as a means of extortion a crime. 
47 STAT. 649 (1932), 18 U.S. C. A. # 33% (1934). See note 4, supra. 

80 See note 10, supra. 

81 See notes 7, 8, supra. 

82 “ There is a domain which the States cannot reach and over which Congress 
alone has power; and if such power be exerted to control what the State cannot, 
it is an argument for — not against — its legality.” Hoke v. United States, 227 U. S. 
208, 321 (1913). Thus, in dubious cases every intendment favoring constitutionality 
should be made. 

33 247 U.S. 251 (1918) (holding that an act forbidding the shipment in inter- 
state commerce of the products of child labor was an encroachment upon the powers 
reserved to the states and hence unconstitutional). The validity of the ratio decidendi 
of the majority opinion (the case was decided by a 5-4 Court) has precipitated 
prodigious discussion. See Corwin, supra note 25; Gordon, The Child Labor Law 
Case (1918) 32 Harv. L. Rev. 45; Cushman, supra note 27, at 381; Powell, The 
Child Labor Law, The Tenth Amendment, and The Commerce Clause (1918) 
3 So. L. Q. 175; Biklé, The Commerce Power and Hammer v. Dagenhart (1919) 
67 U. or Pa. L. Rev. 21. But cf. Bruce, Interstate Commerce and Child Labor 
(1919) 3 Minn. L. Rev. 89; Miller, Federal Regulation of Hours of Labor in Indus- 
try (1933) 11 TENN. L. Rev. 247. Subsequent decisions have impaired the logic of 
Hammer v. Dagenhart and may have restricted its scope. See Some Legal Aspects 
of the National Industrial Recovery Act (1933) 47 Harv. L. Rev. 85, 88, for sug- 
gestion of possible complete abandonment. For the theory that when the commerce 
clause is used for social and economic welfare purposes the test for the validity of 
the measure should be whether the evil relies on or is directly connected with inter- 
state commerce, see Powell, supra, at 201. Cf. Adair v. United States, 208 U. S. 
161 (1908) ; The Employers’ Liability Cases, 207 U. S. 463 (1908). 

84 See note 2, supra. The present statute may also avoid nice questions of state 
jurisdiction under the Federal Rendition Act. 1 Strat. 302 (1793), 18 U.S.C. A. 
§ 662 (1927). See, e.g., Hyatt v. People ex rel. Corkran, 188 U.S. 691 (1902) ; cf. 
yt Criminal Jurisdiction and the Territorial Principle (1931) 30 Mica. L. Rev. 
238 (1931). 
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criminal more expeditiously and apprehend him wherever found. And 
as the Act provides for trial in the federal district where the original 
crime was alleged to have been committed, state officers may have an 
opportunity to prosecute after the culprit is returned to the state in 
federal custody and released.*® In certain instances, however, this pro- 
vision may be objected to as depriving the defendant of his constitu- 
tional right to trial by a jury of the vicinage.*® 

Although some “ racketeering ”’ activities, against which the “ Trade 
Interference’ Act is aimed, are interstate in character, many of them 
are local and affect interstate commerce in but varying degrees.*’ In 
interpreting the sweeping language of the Act punishing such activities 
“in any degree” affecting interstate commerce, must be considered 
the pronouncements of the Supreme Court that intrastate matters may 
be regulated only when they burden interstate commerce “ directly ”, 
“unduly ” or “substantially ”’.** 

The only one of the recent statutes based upon the taxing power is the 
National Firearms Act, which requires every importer, manufacturer, 
and dealer to register and pay a license tax, and further imposes a 


35 The criminal jurisdiction of the court in which the indictment is found is not 
impaired by the manner in which the accused is brought before it. Lascelles v. 
Georgia, 148 U.S. 537 (1893). Also, a fugitive has no constitutional right to asylum, 
and, if he is kidnaped and brought back to the state in which the crime was com- 
mitted, he may there be tried. Mahon v. Justice, 127 U. S. 700 (1888). Further- 
more, the rule of foreign extradition that the criminal may be tried only for the 
crime for which he was extradited does not apply to interstate rendition. United 
States v. Rauscher, 119 U. S. 407 (1886). So, after release by the federal authorities 
on recognizance, dismissal of the proceedings, or bail there appears to be nothing to 
prevent state prosecution. Cf. Herbert v. Louisiana, 272 U.S. 312 (1926) (federal 
prisoner on bail subject to state process in absence of objection by federal au- 
thorities). 

36 U.S. Const. Amend. VI, “ In all criminal prosecutions the accused shall enjoy 
the right to a . . . trial, by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously ascer- 
tained by law ”. Ifa state has several federal districts, and the original crime is com- 
mitted in the southern district, and the felon subsequently, in order to avoid prose- 
cution, begins his interstate journey from the northern district, the Act provides that 
he must be tried in the southern district for a federal crime committed in the northern 
district. Cf. United States v. Dawson, 15 How. 467 (U.S. 1853) ; Callan v. Wilson, 
127 U.S. 540 (1888). It is difficult to see the necessity of this provision, since crimi- 
nal process is usually state-wide, and return to the district in which the interstate 
journey began would suffice. 

37 Cf., e.g.; the poultry “racket”. For the 5 days consumed in transporting 
poultry from Iowa to Jersey City, the cost is $321. It takes 5 hours to unload in 
Jersey City and transport to New York City at a cost of $387. This exorbitant sum 
is due to a monopolistic racket which furnishes cages, men, and trucks. 78 Conc. 
Rec., Jan. 11, 1934, at 429. See also Note (1934) 1 Law & ConTEMP. Pros. 445. 

38 Ohio v. United States, 292 U. S. 498 (1934) (intrastate rates); Louisiana 
Public Service Comm. v. Texas & New Orleans R. R., 284 U. S. 125 (1931) (same) ; 
Chicago Board of Trade v. Olsen, 262 U.S. 1 (1923) (grain futures) ; Tagg Bros. & 
Moorhead v. United States, 280 U. S. 420 (1930) (livestock commission rates). 
Similar restriction of the scope of the Agricultural Adjustment Act is to be noted in 
the lower federal courts. See, e.g., United States v. Neuendorf, S. D. Iowa, U. S. L. 
Week, Oct. 30, 1934, at 147; ‘Columbus Milk Prod. Co-op. Ass'n v. Wallace, N. D. 
Ill, U.S.L. Week, Nov. 27, 1934, at 244. 
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two hundred dollar transfer tax upon each “ firearm” sold.*® Violation 
of the elaborate rules prescribed by the act is punishable by fine or im- 
prisonment. The draftsmanship of this statute has been largely in- 
fluenced by the form of the Harrison Anti-Narcotic Act,*® and here, as 
‘under the commerce clause, further analogy may be found in other 
statutes taxing oleomargarine,*! white phosphorous matches,** filled 
cheese,** and the older tax upon state bank notes.** The Firearms 
Act is not a direct copy of any one of these but rather represents a 
synthesis of the provisions of several. Objections to its validity will 
probably center upon two main grounds. The Child Labor Tax Case * 


89 48 Sra. 1236, 26 U.S. C. A. § 861 (1934). That the Act does not violate the 
constitutional right to “ bear arms” guaranteed in the Second Amendment seems 
perfectly clear. See Brabner-Smith, Firearm Regulation (1934) 1 LAw & CoNTEMP. 
Pros. 400. Only machine guns, sub-machine guns and “ sawed off” shot guns are 
included in the definition of “firearms”. Also banned are silencers for any type. 

40 38 Stat. 785 (1914), amended by 43 Star. 328 (1924), 26 U. S. C. A. § 691 
(1928), sustained in United States v. Doremus, 249 U. S. 86 (1919); Nigro v. 
United States, 276 U.S. 332 (1928). 

41 32 Stat. 194 (1902), 26 U.S. C. A. § 546 (1928), upheld in McCray v. United 
States, 195 U.S. 27 (1904). 

42 37 Stat. 81 (1912), 26 U.S.C. A. § 661 (1928). 

43 29 STaT. 253 (1896), 26 U. S. C. A. § 601 (1928). This was attacked as an 
export duty only and sustained, but no argument was made as to general unconsti- 
tutionality. Cornell v. Coyne, 192 U.S. 418 (1904). The total revenue for the fiscal 
year ending June 30, 1934, was $1.59. INTERNAL REVENUE COLLECTIONS, FISCAL 
Year 1934 (Preliminary Statement, July 31, 1934) 21. 

44 14 Srat. 146 (1866). Held constitutional in Veazie Bank v. Fenno, 8 Wall. 
533 (U.S. 1869). The tax of ten per cent placed upon state bank notes was to protect 
the newly formed national banks. Congress here was doing indirectly by its taxing 
power what it could do directly under the money power. Cf. Head Money Cases, 
112 U.S. 580 (1884) (a tax in aid of immigration) ; Board of Trustees of University 
of Ill. v. United States, 289 U. S. 48 (1933) (a protective tariff as an exercise of the 
power to regulate foreign commerce). It has been suggested that the Bankhead 
Cotton Control Act, 48 Star. 598, 7 U. S. C. A. § 7o1 (1934), might be sustained as 
an indirect but legitimate exercise of the commerce power. See Cushman, Social and 
Economic Control Through Federal Taxation (1934) 18 Minn. L. Rev. 757, 768. 
But cf. Developments in the Law: Taxation — 1933 (1934) 47 Harv. L. REv. 12009, 
1230. And the same argument might be applied to the National Firearms Act, as 
its title states that it is an attempt to restrict importation of firearms and regulate 
interstate transportation thereof. Probably Congress could ban this type of firearm 
from interstate commerce. See Note (1934) 32 Micu. L. Rev. 378, 386. However, 
the theory that this tax may be supported as an indirect exercise of the commerce 
power presupposes the power to regulate the intrastate sale of firearms thereunder. 
This, Congress does not have. Concurrency of scope is requisite when one delegated 
power is used in aid of another. 

45 259 U.S. 20 (1922) ; cf. Hill v. Wallace, 259 U. S. 44 (1922). “Deciding both 
cases on the same day, the Court held that a purported revenue measure is not a tax 
but a penalty when (1) the violation of an elaborate code of business conduct not 
within the scope of any delegated power imposes a heavy fiscal payment, and (2) the 
regulations constitute the obvious purpose of the act and are not incidental to the 
collection of the revenue. In the Child Labor Tax Case, the Court also points out 
that the amount of the tax did not vary with the amount of the thing taxed and that 
scienter must be shown, declaring that these were fatal to a tax measure. However, 
both of these additional elements are wanting in the Grain Futures Tax Act. Cf. 
Trusler v. Crooks, 269 U.S. 475 (1926). For more extended discussions, see Lawson, 
Child Labor and the Constitution (1922) 56 Am. L. Rev. 733; Sutherland, The 
Child Labor Cases and the Constitution (1923) 8 Corn. L. Q. 338; Powell, Child 
Labor, Congress, and the Constitution (1922) 1 N. C. L. Rev. 61. Compare the 
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may be made the basis of a claim that the Act is primarily a regulatory 
measure and so a penalty rather than a tax, and secondly, the rate may 
be attacked as being sufficiently high, in connection with the regula- 
tions, to evince a clear purpose to prohibit rather than to tax. 

As the regulatory provisions are in form supplementary to the tax 
and serve, through the imposition of severe penalties upon detected 
evasions, to force the trade into the open, defenders of the Act will 
find strong support in United States v. Doremus,*® which sustained 
similar regulations under the Anti-Narcotic Act, as reasonably con- 
nected with the collection of the tax. This decision was not overruled 
in the Child Labor Tax Case, and its subsequent affirmance in Nigro v. — 
United States,** after Mr. Justice McReynolds had intimated that the 
Child Labor Tax Case might necessitate an opposite result,*® would 
seem to give the principle there stated added vitality. The mere pres- 
ence of the detailed licensing system, then, will not render the statute 
unconstitutional,*® and the Child Labor Tax Case can be further dis- 
tinguished in that there the regulations were the basis of taxability. 

There remains, however, the contention that the rate here imposed 
is so prohibitory that any intention of raising revenue is epiphenomenal. 
A casual answer to this might be that under the doctrine of McCray v. 
United States *° the Court will not invalidate a statute merely because 
of the excessive rate. But since that decision has come the Child Labor 
Tax Case. Further, when passing for the second time upon the Anti- 
Narcotic Act, Mr. Chief Justice Taft did state that the funds derived 
from that statute obviated any objection that the purpose was not 
revenue," indicating that the practical operation of an enactment may 
be regarded, at least when such action results in added support for its 


Cotton Futures Tax Act, 39 Stat. 476 (1916), 26 U. S. C. A. § 731 (1928), whose 
constitutionality has not been assailed in the Court. 

46 249 U.S. 86 (1919). 

47 276 U.S. 332 (1928). ; 

48 United States v. Daugherty, 269 U. S. 360, 362-63 (1926). This was a 
gratuitous invitation to raise the question again. 

49 As incidental to the valid exercise of its taxing power, Congress may exercise 
an energetic police power by establishing separate regulations independent of the rate 
of taxation which are set up as part of the administrative machinery to expedite or 
protect the collection of the tax. Felsenheld v. United States, 186 U. S. 126 (1902) 
(forbidding coupons or other foreign matter to be enclosed in a package of taxable 
tobacco). For the potentialities inherent in this method of ancillary regulation at- 
tached to an excise, see Cushman, loc. cit. supra note 44. 

50 195 U.S. 27 (1904). In sustaining the tax on oleomargarine, the Court re- 
peated the oft made statement that as the only constitutional limitations on the tax- 
ing power are uniformity and apportionment the Court may not inquire into the rate 
or objects of taxation. However, a vague caveat intimated that though one may not 
claim under due process, in certain cases one may claim under “the principles of 
freedom and justice upon which the Constitution rests”. Jd. at 64. Cf. Nichols v. 
Coolidge, 274 U. S. 531 (1927) (“ arbitrary, whimsical and burdensome character ” 
of a retroactive estate tax amounts to a confiscation aad offends the Fifth Amend- 
ment) ; Untermyer v. Anderson, 276 U. S. 440 (1928) (Federal Gift Tax invalid 
under Fifth Amendment) ; Heiner v. Donnan, 285 U. S. 312 (1932) (arbitrary classi- 
fication in an estate tax). 

51 Nigro v. United States, 276 U.S. 332, 353 (1928). 
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constitutionality. But the Court has never declared a statute invalid 
which met the test of being “on its face” a tax.°? The McCray case, 
however, presented the question of an increase in the rate of taxation 
in its baldest form.°* The Doremus case merely concerned elaborate 
regulations with a revenue producing rate. The Firearms Act is regula- 
tion plus a prohibitory rate. Thus, the McCray case may not preclude 
an argument based upon the high rate plus the regulations as evidence 
of an intention to control and prohibit. Certainly, the Child Labor 
Tax Case shows that the Court will scrutinize the face of the purported 
tax in some cases and recognize its actual effect, although it was there 
indicated that such a decision might not have been reached had the 
tax been an excise upon a commodity or other thing of value.** And 
the Court may well be influenced by the character of the parties con- 
tending for a departure from the blanket rule of the McCray case,*® 
parties who in contesting the validity of this statute would seem to be 
arguing upon the side of organized crime, since purchases by govern- 
mental officials are exempted. 

Recent successes of Department of Justice agents have gone far to 
restore public faith shaken by the inability of law enforcement agencies 
to cope with national prohibition. Serious objection cannot be made 
to the possible increase in federal forces necessitated by these measures, 
since they serve to cover a field in which state action is peculiarly in- 
effective. But to effectuate the purpose of these statutes will require 
complete codperation between state and national authorities looking 
toward the elimination of jurisdictional jealousies.** 


LIABILITY FOR AUTOMOBILE ACCIDENTS OF MINorsS. — The common 
law affords somewhat inadequate relief for injuries inflicted by minors 
driving automobiles. The lack of a general rule prohibiting child drivers, 
with a consequent examination into the competency of each individual,* 
coupled with a feeling that the automobile is too dangerous to entrust 
to immature persons, resulted in legislative action which at first took 


52 McCray v. United States, 195 U. S. 27 (1904). However, the Child Labor 
Tax Case, although it distinguishes the McCray case, may be interpreted to modify 
this test in that if the “ face ” of the statute also discloses that it is a penalty the act 
will be invalid. 

53 The same statute with a lower rate had previously been sustained. In re 
Kollock, 165 U. S..526 (1897). The Court has frequently said that the rate of taxa- 
tion is a matter for the discretion of Congress. 

54 See 259 U.S. 20, 36 (1922). 

55 It is significant that in the cases here considered wherein the tax has been 
sustained the article taxed has been inherently harmful or deceptive, whereas the 
Child Labor Tax Case presents a clash of political and social philosophies. 

56 In this connection the recent conference of delegates from federal, state, and 
local governments may point the way. See N. Y. Times, Dec. 14, 1934, at 3. 

1 Cf., e.g., Anderson v. Daniel, 139 Miss. 456, ror So. 498 (1924); Waddle v. 
Stafford, 104 Okla. 192, 230 Pac. 855 (1924), 
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the form of criminal laws prescribing minimum age limits. Of recent 
years a number of states have passed statutes imposing civil liability, 
in one form or another, upon owners of automobiles for the torts of 
minors. In view of the general discussion of plans for securing adequate 
civil recovery to persons injured in automobile accidents,” it may not 
be amiss to point out the trend toward increasing the ease with which 
recovery can be had against those in control of child drivers. 

At common law ownership of a motor vehicle is not per se a basis 
of liability, and while courts have utilized the potentially dangerous 
character of the automobile as a basis for upholding regulatory statutes,* 
they have generally refused to class them as “ dangerous instrumentali- 
ties”.5 This doctrine was, however, adopted by the Florida court in 
Southern Cotton Oil Co. v. Anderson,® but, in effect, repudiated in later 
cases.” Since a parent is usually not responsible for the torts of his 
children,® his legal responsibility for negligent injuries inflicted by his 
child while driving can only be predicated upon proof of negligence 
in entrusting the car to the child,® or a showing of an agency in fact,?° 
in either case, not easily susceptible of proof by the injured party. 

Many courts have indulged in an extension of agency doctrines, under 
the influence of what were felt to be considerations of natural justice, 
in order to impose liability upon a parent allowing his child to use a 


2 See, e.g., FRENCH, THE AUTOMOBILE COMPENSATION PLAN (1933) ; Smith, et al., 
Compensation for Automobile Accidents: A Symposium (1932) 32 Cou. L. REv. 785. 

8 Hays v. Hogan, 273 Mo. 1, 200 S. W. 286 (1917); Fallon v. Swackhamer, 
226 N. Y. 444, 123 N. E. 737 (1919). 

4 See, e.g., Hess v. Pawloski, 274 U. S. 352 (1927); Heslep v. State Highway 
Dept., 171 S. C. 186, 171 S. E..913 (1933). 

5 Shipp v. Davis, 25 Ala. App. 104, 141 So. 366 (1932); Rounds v. Phillips, 170 
Atl. 532 (Md. 1934); see.Note (1922) 16 A. L. R. 270. 

6 80 Fla. 441, 86 So. 629 (1920). 

7 Herr v. Butler, ror Fla. 1125, 132 So. 815 (1931); Engleman v. Traeger, 102 
Fla. 756, 136 So. 527 (1931). However, the court in these cases construed the statu- 
tory provision for registering and licensing automobiles under the owner’s name to 
evince a legislative intent to create a master and servant relationship whenever an 
owner gratuitously bailed his car, and consequently a vicarious liability was imposed 
upon the owner. In Williams v. Younghusband, 57 F.(2d) 139 (C.C. A. 5th, 1932), 
the federal court, in effect, refused to accept this rationale. See Brown, A Comment 
on the Duties and Responsibilities of a Motor Vehicle Owner in Florida (1932) 5 Fia. 
SraTE Bar Ass’N L. J. 469. 

8 Sale v. Atkins, 206 Ky. 224, 267 S. W. 223 (1924); Holland v. McLelland, 72 
S. W.(2d) 413 (Tex. Civ. App. 1934). However, under the civil law it is otherwise, 
and the parent is liable for the torts of his unemancipated children. La. C1v. Cope 
Ann. (Dart, 1932) art. 2318; cf. Nelms v. Boswell, 17 La. App. 480, 136 So. 146 
(1931) ; Johnson v. Butterworth, 152 So. 166 (La. 1934), (1934) 32 Micu. L. Rev. 
872. 

9 See cases cited in note 1, supra. 

10 See, e.g., Erlich v. Heiss, 193 Ala. 669, 69 So. 530 (1915) ; Smith v. Jordan, 211 
Mass. 269, 97 N. E. 761 (1912). Proof of liability may be aided in this situation by 
one or more presumptions. See Fegan, Presumption versus Proof in Automobile 
Highway Accidents (1934) 22 Gro. L. J. 750. But cf. McIver v. Schwartz, 50 R. I. 
68, 145 Atl. ror (1929), where the presumption was held to be overcome by mere 
statement from the witness stand, although disbelieved by judge and jury. 

11 See, e.g., King v. Smythe, 140 Tenn. 217, 226, 204 S. W. 296, 298 (1918); 
McCall, The Family Automobile (1930) 8 N. C. L. REv. 256. 
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car. Thus, all persons in a “ family relationship ”*? to the owner are 
treated as quasi-agents, and their negligence while driving the car for 
any permissive use, is imputed to the owner.’® But whether the fact 
that children are usually financially irresponsible is enough to justify 
imposing this vicarious liability upon the parents, would seem to be a 
matter of policy to be determined by the legislature rather than by the 
judiciary, and courts have often taken this view.’* 

Since entrusting a car to an incompetent child creates a dangerous 
situation threatening harm to third parties, such action is negligent as 
to them.?® This would seem to raise nice problems as to what conduct 
by automobile owners would be considered negligent. If the affirmative 
liability of the child is to be judged by child standards,1* and the ab- 
sence of regulatory statutes be taken as a sanction of child drivers within 
reasonable limits,’ it would seem that no liability would accrue to the 
automobile owner unless the child was incompetent as judged by child 
standards. No cases, however, have discussed the point under these 
circumstances, but the courts apparently apply an adult standard of 
care.* When this is done, the evidence necessary to show incompetency 
will, as a practical matter, vary with the age of the child.’® 

At the present time the outcome of any such litigation will be affected 
by either of two types of statutes. In all but a few states it is now un- 
lawful for anyone under a certain age to operate an automobile on a 


12 The cases are in some confusion as to what persons are included. Compare 
Smart v. Bissonette, 106 Conn. 447, 138 Atl. 365 (1927) (housekeeper included), with 
Rogers v. Kuhnreich, 247 Mich. 204, 225 N. W. 622 (1929) (nephew boarding with 
uncle excluded). 

18 See Lattin, Vicarious Liability and the Family Automobile (1928) 26 Micu. 
L. Rev. 846. At present this doctrine is accepted in about one third of the states. 
Cases under this doctrine should be distinguished from those in which there was an 
agency in fact. See cases cited in note 10, supra. 

14 See Gordon v. Rose, 33 P.(2d) 351, 355 (Idaho, 1934); VanBlaricom v. 
Dodgson, 220 N. Y. 111, 117, 115 N. E. 443, 445 (1917). Although it is generally 
said that the “ family purpose ” doctrine is supported by the weight of authority, in 
fact a majority of courts have declined to accept it. See Note (1932) 81 U. or Pa. 
L. REv. 60, 62. 

15 See cases cited in note 1, supra. 

16 This was the holding in Charbonneau v. MacRury, 84 N. H. sor, 153 Atl. 
457 (1931) (standard of a 17-year-old). See Briese v. Maechtle, 146 Wis. 89, 91, 130 
N. W. 893, 894 (1911) ; RESTATEMENT, Torts (1934) § 283 comment e. The general 
rule as to contributory negligence is the same. See, e.g., Barwick v. Blauvelt, 2 N. J. 
Misc. 270, 146 Atl. 430 (Sup. Ct. 1924) ; Fightmaster v. Mode, 31 Ohio App. 273, 
167 N. E. 407 (1928). However, it may well be that considerations of social policy 
demand that an adult standard be applied in cases where the child’s affirmative lia- 
bility is concerned. See Neal v. Gillett, 23 Conn. 437, 442 (1855) ; Terry, Negligence 
(1915) 29 Harv. L. REV. 40, 47. 

17 At the present time Arkansas, Mississippi, Montana, North Dakota, Oklahoma, 
Tennessee, and Texas, have no statutes prescribing a minimum age for drivers. Four 
of these, however, have statutes requiring the licensing of chauffeurs. See, e.g., Tex. 
Ann. C1v. Stat. (Vernon, 1928) Art. 6687 (18 years). 

18 See cases cited in note 1, supra. 

19 “ The thoughtlessness of youth is proverbial, and the reckless carefree dispo- 
sition of the average boy has always been a matter of common knowledge. Very 
little evidence along this line is necessary to sustain the plaintiff’s case.” Allen v. 
Bland, 168 S. W. 35, 40 (Tex. Civ. App. 1914). 
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public highway.*° Many states, in addition, have a second statute 
penalizing any owner who allows a minor to drive his car.24_ While 
these statutes are criminal in nature, they have, in effect, been in- 
terpreted as imposing a vicarious liability for negligent injuries upon 
any one entrusting his car to a driver below the stipulated age. Those 
of the former group are treated as legislative declarations that persons 
below the statutory age limit are incompetent,?* varying the common law 
to the extent of setting up an inflexible rule which precludes any show- 
ing that the act of entrusting was not in fact negligent.** But causation 
between the act and the injury must still be shown, and so a father 
has been allowed to recover where the child was in fact using due care.** 
In statutes of the second type liability is based on the fact that a viola- 
tion of the statute is negligent with respect to the persons for whose 
protection the statute was passed.*° Unless these regulations be re- 
garded as a legislative fiat that an adult standard of care shall be ap- 
plied, it would seem that in determining whether a minor who was below 
the statutory age limit had been negligent, the standard would be that of 
a reasonable driver of the minimum age.”® 

More recently these results have been crystallized in enactments pro- 
viding that “ every owner of a motor vehicle causing or knowingly per- 
mitting a minor ” under a specified age “to drive such vehicle upon a 
highway and any person who gives or furnishes a motor vehicle to such 
minor shall be jointly and severally liable” for his negligence." Under 


20 See, e.g., FLa. Comp. Gen. Laws Ann. (1927) § 1290 (14 years); Ga. CopE 
Ann. (Michie, Supp. 1930) § 1770(60m) (16 years) ; Int. Rev. Stat. (Cahill, 1933) 
c. 95a, § 32 (15 years) ; Munn. Stat. (Mason, Supp. 1934) § 2720-124 (15 years) ; 
Mo. Srat. ANN. (Vernon, 1932) c. 41, § 7783 (16 years). 

21 See, e.g., Inp. Strat. ANN. (Baldwin, 1934) § 11308 (under 18, unless the minor 
is licensed) ; Nes. Comp. Stat. (1929) § 39-1101 (under 16); N. M. Stat. Ann. 
(Courtright, 1929) § 11-227 (under 14) ; N. C. Cope ANN. (Michie, 1931) § 4506(a) 
(under 16) ; cf. W. VA. Cope Ann. (Michie, 1932) § 1516 (any unlicensed driver). 

22 See, e.g., Hopkins v. Dropper, 184 Wis. 400, 198 N. W. 738 (1924). 

23 Repcynski v. Mikulak, 93 Ind. App. 491, 157 N. E. 464 (1927); Roark v. 
Stone, 224 Mo. App. 554, 30 S. W.(2d) 647 (1930); cf. Somerville v. Keeler, 145 
So. 721 (Miss. 1933) (ordinance). 

24 Farmer v. Georgia Power Co., 39 Ga. App. 61, 146 S. E. 40 (1928) (personal 
injuries) ; cf. White v. Kline, 119 Wash. 45, 204 Pac. 796 (1922) (injuries to prop- 
erty). Nor will a minor under the statutory age limit be barred from recovery if in 
fact driving carefully. Corbett v. Scott, 243 N. Y. 66, 152 N. E. 467 (1926). But 
in New Hampshire anyone not possessing an operator’s license is deemed incompetent 
as a matter of law, and the element of causation is, in effect, eliminated. Johnson v. 
Boston & Me. R. R., 83 N. H. 350, 143 Atl. 516 (1928). 

25 Paschall v. Sharp, 215 Ala. 304, 110 So. 387 (1926) ; Walker v. Klopp, 99 Neb. 
794, 157 N. W. 962 (1916) ; Schultze v. Morrison, 91 Misc. 248, 154 N. Y. Supp. 
257 (Sup. Ct. 1915). 

26 This result would seem to follow from the reasoning of the court in Charbon- 
neau v. MacRury, 84 N. H. sor, 153 Atl. 457 (1931), where the standard of a 
17-year-old boy was applied to a licensed driver of that age. 

27 Ariz. Rev. Cope Ann. (Struckmeyer, 1928) § 1671 (under 18); IpAHo CopE 
Ann. (1932) § 48-903 (under 16) ; Iowa Cope (1931) § 5026 (under 15) ; KAN. Rev. 
Stat. Ann. (Supp. 1933) c. 8, § 222 (under 16); Ky. Strat. (Carroll, Supp. 1934) 
§ 2739m-23 (under 18); Me. Rev. Strat. (1930) c. 29, § 35 (under 18); Pa. Strat. 
Ann. (Purdon, 1930) tit. 75, § 211 (under 16); cf. ALA. Cope Ann. (Michie, 1928) 
§ 1397(152) (under 16). 
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statutes, passed in five states,?* imposing vicarious liability for the acts 
of any gratuitous bailee driving with the owner’s “ consent ”, the word 
“consent” has been given a narrow construction. Thus, in Chaika v. 
Vandenberg,”® a son was held not to be driving with the father’s consent 
where, although told to drive only in Long Island, he took the car to 
New York City. The word “ permit ” in the statutes relating to minors 
would not seem to be more inclusive. The injection of an element of 
causation, moreover, if a strict construction is adopted, may impose 
liability only if disobedience were foreseeable.*° Negligence as used in 
these statutes has been held to include willful misconduct,*! but if the 
basis of the liability is the creation of a dangerous situation it would 
seem that “ negligence ” would not cover intentional injuries. Damages 
have been recovered from a parent where the child was in control of 
the automobile, but not actually driving it.** The adult has also been 
held for the driver’s negligence toward passengers.** Liability would 
seem to extend to nonresident owners, if the minor, driving in another 
state, negligently injured a third party, upon an analogy to similar cases 
under the gratuitous bailee statutes.** 

A few states have provided that minors under the driving age may 
obtain a license if their parents or guardian will sign their applications. 
And such statutes further provide that the parents shall be responsible 
for the negligence of the minor.** This liability is absolute and not in 


28 Car. Civ. Cope (Deering, 1933) § 17144 (liability limited to $5,000 to one per- 
son, $10,000 in any one accident) ; Iowa Cope (1931) § 5026; Micu. Comp. Laws 
(1929) $4648; Munn. Strat. (Mason, Supp. 1934) § 2720-104 (any bailee deemed 
agent of owner) ; N. Y. Ventcte & Trarric Law (1929) §59. Cf. R. I. Acts & Res. 
1929, c. 1429, § 10. A few states have statutes creating a lien upon the automobile 
causing the damage in favor of third persons. S. C. Cope (Michie, 1932) § 8785; 
Tenn. Cope ANN. (Williams, 1934) § 2682 (only when driven by owner, chauffeur, 
or bailee) ; Va. Cope (Michie, 1930) § 2146 (for any damages caused by violation of 
motor vehicle law). See Notes (1931) 45 Harv. L. Rev. 171; (1931) 81 U. or Pa. 
L. REv. 60. 

28 252 N. Y. 101, 169 N. E. 103 (1929). And compare Union Trust Co. v. Ameri- 
can Commission Co., 219 Mich. 557, 189 N. W;>23 (1922), where a bailee was held 
not to be driving with the owner’s consent when operating the car after the hour at 
which he was to return it. 

80 Other views of causation are possible, but any court must necessarily consider 
the extension of potential liability inherent in eliminating the element of foreseeability. 

31 Meek v. Fowler, 35 P.(2d) 410 (Cal. App. 1934). 

82 Bosse v. Marye, 80 Cal. App. 109, 250 Pac. 693 (1926) (child in front seat 
while friend was driving) ; cf. Feitelberg v. Matuson, 124 Misc. 595, 208 N. Y. Supp. 
786 (Sup. Ct. 1925). 

38 Meek v. Fowler, 35 P.(2d) 410 (Cal. App. 1934). As a practical matter, due 
to the recent widespread enactment of “ guest statutes ”, the adult will be liable only 
for gross negligence or willful misconduct on the part of the driver. See Hodges, The 
Automobile Guest Statutes (1934) 12 Tex. L. REv. 303 

84 Young v. Masci, 289 U. S. 253 (1933), Foaeat 47 Harv. L. Rev. 350; Kernan 
v. Webb, 50 R. I. 394, 148 Atl. 186 (1929). 

5 Ariz. Rev. Cope Ann. (Struckmeyer, 1928) §§ 1658, 1670 (from 16 to 18); 
rs Gen. Laws (Deering, 1931) Act 5128, §§ 61-62 (from 16 to 21) ; Del. Laws 1929, 
c. 10, §§ 71-72 (from 16 to 18); Ky. Srar. (Carroll, 1934) § 2739m-9, 22 (same) ; 
Wis. Srar. (1933) § 85.08(1a) (from 14 to 16); cf. R. I. Acts & Res. 1932, c. 1934, 
§ 3 (secy. of state may require proof of financial responsibility in minors from 16 to 
21). Some other statutes require the parent’s signature, but since no provision is 
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any way dependent upon the control of the parent over the child.** 
It is considerably broader than the common law, or the general under- 
age statutes, since here the parent will apparently be held even though 
the child is driving against express orders; and is certainly more drastic 
than the “ family purpose ” doctrine or the “ owner ” statutes, since it 
includes all driving done by the minor. 

Present-day statutes would seem to afford adequate protection against 
the driving of cars by incompetent minors. Changes from the common 
law seem very largely to consist in the substitution of a legislative stand- 
ard of competence for the individual test, and the removal of some 
difficulties of proof, except for those statutes placing absolute liability 
upon parents signing license applications. But should a social policy 
dictate a broader liability, it might best be achieved by general statutes 
similar to the gratuitous bailee type, or to the Massachusetts com- 
pulsory insurance law.** 


RECENT CASES 


ALIENS — CONSTITUTIONALITY OF FEDERAL Estate Tax Act LIMITING 
Depuctions ON EsTaTES OF NONRESIDENT DEcEDENTS. — The plaintiff’s 
testatrix, a nonresident alien, left an'estate in real and personal property, 
valued at somewhat more than $4,000,000, of which approximately $3,500,000 
was present in the United States. Of this amount over $1,000,000 was 
pledged to secure loans. The general debts of the estate and expenses of 
administration were $1,000,000. The plaintiff paid the federal estate tax 
in accordance with the Revenue Act of 1918 which limited deductions, in 
the case of nonresidents, to ten per cent of the gross estate present in this 
country. 40 STAT. 1098 (1918), repealed by Revenue Act of 1928, § 401 
(a), 45 Stat. 862, 26 U. S. C. A. § 1095 (1928). The plaintiff sought a 
refund claiming that the tax, pip Seeger discriminatory against non- 
residents, violated the due process clause of the 5th Amendment; that the 
tax on the full value of the pledged securities was. invalid since the testatrix 
could not consider the property hers; and that, in any event, the tax was on 
property allocated to creditors due to the limitation of deductions and was 
unconstitutional as a direct tax. From a judgment in favor of the plain- 


made for civil liability, their effect is not clear. See, e.g., Coro. Comp. Strat. (Supp. 
1932) § 1355 (from 15 to 18). Some of the general under-age statutes specifically 
exempt the licensed minor. See, e.g., Inv. Stat. ANN. (Baldwin, 1934) § 11308. In 
others, no provision is made. If the licensing statutes be regarded as setting a general 
standard of competence, it is arguable that a third person entrusting a car to one of 
the specially licensed drivers, who is ex hypothesi under the age of competence, should 
not escape liability. Any theory of an implied repeal by the later special licensing 
statute seems negatived by the simultaneous enactment of both types in Kentucky. 

86 In Easterly v. Cook, 35 P.(2d) 164 (Cal. App. 1934), a father was held liable 
for a negligent injury inflicted by an emancipated married minor whose application 
he had signed while she was still living at home. The parents’ potential liability can 
b> divested only by having the minor’s operating license revoked. 

87 Mass. Gen. Laws (1932) c. 90, § 34 (A-J). Several states require lessors to 
carry liability insurance. Ariz. Rev. Cope Ann. (Struckmever, 1928) § 1649; ILL. 
Rev. Srat. (Cahill, 1933) c. 95a, § 47(1); N. J. Comp. Strat. (Supp. 1930) § 135-108; 
cf. Conn, Gen. Stat, (1930) § 1627; N. Y. Venice & Trarric Law (1929) § 59. 
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tiff, an appeal was taken. Held, that the Act was not unconstitutional as 
applied to the estate of a nonresident alien and that the full value of the 
pledged shares should be included in the assessment. Judgment reversed. 
City Bank Farmers’ Trust Co. v. Bowers, 68 F.(2d) gog (C. C. A. 2d, 1934), 
cert. denied, 292 U. S. 644 (1934). 

Proceeding on the basis that the validity of a tax on the estate of a person 
is subject to be attacked in that person’s right, the court fails to make clear 
whether it considers a nonresident alien outside the protection of the due 
process clause or finds the discrimination reasonable. Support for the former 
view may be found in cases where statutes establishing consular tribunals 
were held not violative of the jury trial provisions of the 5th Amendment be- 
cause the Constitution applied only to citizens and others within the United 
States. In re Ross, 140 U.S. 453 (1891); see Downes v. Bidwell, 182 U. S. 
244, 270 (1901). But cf. United States v. Bennett, 232 U. S. 299, 306 (1914). 
But it has also been suggested that the due process limitation goes to the 
root of the power of Congress to act at all, irrespective of the territory 
affected. See Downes v. Bidwell, 182 U. S: at 282 (opinion by Brown, J.). 
The rule is well established that an alien within the jurisdiction is entitled 
to the protection of the 5th Amendment. Wong Wing v. United States, 163 
U. S. 228 (1896) (jury trial; resident); Soto v. United States, 273 Fed. 628 
(C. C. A. 3d, 1921) (same; nonresident); see TayLor, Due Process (1917) 
§§ 45, 67, 118; cf. Truax v. Raich, 239 U. S. 33 (1915) (equal protection 
clause of 14th Amendment; specifically limited to persons within jurisdiction). 
But cf. United States ex rel. Turner v. Williams, 194 U. S. 279 (1904) 
(alien properly deportable not entitled to rights under 1st Amendment). 
And, in a case involving only the jurisdiction of the Federal Government 
to collect an inheritance tax on the local property of a nonresident alien, 
the Court has strongly intimated that the protection of the Amendment 
against arbitrary legislation extended to friendly aliens. See Burnet v. 
Brooks, 288 U. S. 378, 400 (1933). This interpretation was given effect 
in allowing an alien corporation to recover full compensation for confiscated 
property in spite of a statute to the contrary, though not the due process 
clause, but that requiring compensation for the taking of property, was relied 
upon. Russian Volunteer Fleet v. United States, 282 U.S. 481 (1931). But 
even if the alien outside the territorial limits is entitled to due process, his 
historical position may justify a different treatment in the matter of in- 
heritance. At common law an alien’s land was neither heritable nor de- 
scendible. Sands v. Lynham, 27 Gratt. 291 (Va. 1876); see Fairfax’s De- 
visee v. Hunter’s Lessee, 7 Cranch 603 (U.S. 1812). And a discriminatory tax 
on the power of a nonresident alien to inherit has been upheld, before the 14th 
Amendment, on the ground that a state could have prevented any transmis- 
sion of property whatsoever. Mager v. Grima, 8 How. 490 (U. S. 1850). 
That this should have equal force in regard to the taxing power of the — 
Federal Government seems questionable. But the present decision need 
hardly have turned on the alien’s rights, as it has been held that the difficulty 
of ascertaining the value of property beyond the reach of the taxing juris- 
diction is a reasonable basis of classification by states for higher rates on 
nonresidents. Maxwell v. Bugbee, 250 U. S. 525 (1919); Shaffer v. Carter, 
252 U. S. 37 (1920); see 4 CooLtey, TAXATION (4th ed. 1924) § 1736. And 
the same should apply to the Federal Government’s power to classify. See 
Brushaber v. Union Pacific R. R., 240 U. S. 1, 24-25 (1916); Burnet v. 
Brooks, 288 U. S. at 405, Note (1934) 47 Harv. L. Rev. 307. As to the 
other contention, that a limitation of the deduction for debts is a direct tax 
on property allocated to creditors, the argument of the court, though ad- 
mittedly without precedent, is sound. The court declared that, by the death 
of the decedent, all the property was transferred to the personal representa- 
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tive and only thereafter subject to creditors; and, on the theory that a tax 
on a transaction which determines legal relations is an excise, it held the 
present tax to be on the transfer and not direct. Cf. Knowlton v. Moore, 
178 U. S. 41, 47 (1900); 4 CooLey, TAxaTIon §§ 1721-24. Moreover, de- 
ductions are not a matter of right. Fort Smith Lumber Co. v. State of 
Arkansas ex rel. Att’y Gen., 251 U. S. 532 (1920); Denman v. Slayton, 282 
U.S. 514 (1931); cf. 2 Cootey, TAXATION § 924. As to the tax on the pledged 
shares, it is clear that an estate tax is valid on the pledgor’s interest or on the 
full value of the security. Security Trust Co. v. Edwards, 90 N. J. L. 558, 
tor Atl. 384 (1917); Matter of Hallenbeck, 231 N. Y. 409, 132 N. E. 131 
(1921); see 3 CooLEy, TAXATION § 980. 


BANKRUPTCY — CoMPosITIONS — RESTITUTION OF DiviIDENDS WHEN Con- 
FIRMATION ORDER IS REVERSED. — After an involuntary petition in bank- 
ruptcy a composition offer was accepted by a majority of the creditors, in 
number and amount. Specifications filed in opposition to the composition 
were overruled by a referee, and the offer was confirmed by order of the 
district court. The objecting creditors appealed from the order but did 
not obtain a stay of distribution of the composition dividends, which were 
accepted by the consenting creditors. The circuit court of appeals reversed 
the confirmation, on the ground that the debtor had misstated his resources 
to secure credit, which would bar a discharge. In re Lilyknit Silk Under- 
wear Co., 64 F.(2d) 404 (C. C. A. 2d, 1933). An order of adjudication in 
bankruptcy was then entered, and a trustee named. Application was made 
by the trustee for an order directing the creditors who had received dividends 
to return them to the trustee. A denial of the application by the referee 
was reversed by the district court and the creditors appealed. Held, that 
the trustee had a right to recover the composition dividends. Order affirmed. 
In re Lilyknit Silk Underwear Co., 73 F.(2d) 52 (C. C. A. 2d, 1934). 

The instant decision is the first to hold that creditors who had received 
composition payments under an order of the district court which was later 
reversed would have to restore them to the trustee in bankruptcy, although 
there is a supporting dictum. See Marshall Field & Co. v. Wolf & Bro. Dry 
Goods Co., 120 Fed. 815, 816 (C. C. A. 8th, 1903). And it seems incon- 
sistent with the theory of a prior decision, that restoration need not be made 
in attacking the validity of a composition since such payments would not be 
affected if the district court set aside the agreement. In re Roukous, 128 
Fed. 645 (D. R. I. 1904); see BRowN, GuIDE TO FEDERAL AND BANKRUPTCY 
PracTICE (1933) 320; 1 CoLtrer, BANKRUPTCY (13th ed. 1923) 470. 
The rationale of the latter case appears to be that, because of the fraud 
of the debtor in securing the composition, the creditors had received less 
than they would be entiiled to under the bankruptcy proceeding. In the 
present situation, though the liability will apparently not be discharged, 
it is possible that the creditors will not be entitled to as large a dividend 
in bankruptcy. See Brief for the Respondent 13. And even though the appel- 
lants may be entitled to larger amounts, the present method seems desirable 
since the whole fund will be in the hands of the trustee, against whom third 
parties who had contributed, as in the present case, may make claims. 
Further, reliance might have been placed on § 47(a) of the Bankruptcy Act, 
by which the trustee is required to gather in the estate and distribute it 
under the supervision of the court. 36 STAT. 840 (1910), 11 U. S.C. A. 
§ 75(a) (1927). And supporting analogies are not lacking, although there 
is some doubt as to the jurisdiction of the court in the enforcement of any 
matter not expressly covered in the Bankruptcy Act or in the general orders. 
See Chicago Bank of Commerce v. Carter, 61 F.(2d) 986. 988 (C. C. A. 8th, 
1932); Wheeling Structural Steel Co. v. Moss, 62 F.(2d) 37, 39 (C. C. A. 
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4th, 1932). Moneys-received pursuant to a decree or judgment in ordinary 
proceedings may not be retained after the mandate has been nullified by 
reversal. Haebler v. Myers, 132 N. Y. 363, 30 N. E. 963 (1892); Asato v. 
Emirzian, 177 Cal. 493, 171 Pac. go (1918); see 2 FREEMAN, JUDGMENTS 
(5th ed. 1925) § 1168. Here, however, neither the trustee nor appealing 
creditors were parties to the prior proceeding in which the order was re- 
versed. Similarly, property voluntarily assigned to creditors by the bank- 
rupt within four months of bankruptcy, or given as a preference, may be 
recovered by the trustee. Davis v. Bohle, 92 Fed. 325 (C. C. A. 8th, 1899), 
(1899) 13 Harv. L. Rev. 147; Bronaugh v. Evans, 204 Ala. 153, 85 So. 556 
(1920); Hanson v. Shank, 159 Minn. 278, 198 N. W. 804 (1924). But re- 
covery of preferences is specifically taken care of by § 60 of the Bank- 
ruptcy Act and there is no question of judicial confirmation. 36 Stat. 842 
(1910), 11 U. S. C. A. §96 (1927). Moreover, composition is an alterna- 
tive to strict bankruptcy proceedings, and, with the appointment of the 
trustee under § 44 of the Bankruptcy Act, the latter process should begin 
ab initio. 30 Stat. 557 (1898), 11 U. S.C. A. § 72 Gan: see COLLIER, 
Bankruptcy (Gilbert’s 3d ed. 1934) 269. 


BANKRUPTCY — PRovABLE CLAIMS — EXTENSION OF TIME TO MAKER OF 
NEGOTIABLE Note AFTER INDORSER’s ADJUDICATION IN BANKRUPTCY. — The 
holder of several unmatured negotiable notes filed proof of claim against 
the estate of an indorser, following the latter’s adjudication in bankruptcy. 
The notes having thereafter matured, the maker and remaining indorsers 
made slight payments, and renewal notes, not bearing the bankrupt’s indorse- 
ment, were accepted by the holder for the balance. There was no evidence 
of a reservation of any right of recourse against the bankrupt. The referee 
granted a motion to disallow the claim on the ground that the extension 
of time discharged the bankrupt under § 120 of the Negotiable Instruments 
Law, in force in the state. Va. Cope (Michie, 1930) § 5682. The claimant 
petitioned for review of this order. Held, that, since the extension of time 
was made after the indorser had been adjudicated a bankrupt, it did not 
operate as a discharge. Order reversed. In re Warden, 5 F. Supp. 606 
(W. D. Va. 1934). 

The fact that the indorser has already been adjudicated a bankrupt is an 
unusual reason for refusing to apply the general rule that the unconditional 
extension of time to the maker of a negotiable note discharges all persons 
secondarily liable who have not consented. NEGOTIABLE INSTRUMENTS LAW 
§ 120; Worster v. Perry, 270 Mass. 371, 170 N. E. 115 (1930); Deahy v. 
Choquet, 28 R. I. 338, 67 Atl. 421 (1907). However, the same result was 
reached in one prior decision. In re Henry & S. G. Lindeman, 238 Fed. 
639 (S. D. N. Y. 1916). The status of the parties is usually treated as 
fixed at the date the petition in bankruptcy is filed. Board of Comm’rs v. 
Hurley, 169 Fed. 92 (C. C. A. 8th, 1909); In re Simon, 197 Fed. 105 
(W. D. N. Y. 1912); see 2 Cottier, BANKRUPTCY (13th ed. 1923) 1375. 
Liabilities incurred after this time are not provable claims. Zavelo v. Reeves, 
227 U. S. 625 (1913); In re Townsend, to F.(2d) 790 (C. C. A. 3d, 1926). 
But it does not necessarily follow that a claim duly filed cannot be affected 
by subsequent events. Thus, payment in full at any time by the maker 
discharges the bankrupt indorser’s estate. In re Levy, 30 Am. B. R. 91 
{S. D. N. Y. 1913) (referee); In re Henry & S. G. Lindeman, supra. And it 
‘would seem that the other defenses in § 120 of the Negotiable Instruments 
Law should have the same effect. The rule that an extension of time to 
the principal discharges sureties is based on the right of the surety to pay 
the note at maturity and immediately proceed against the principal by sub- 
rogation to the holder’s claim. See National Park Bank of N.Y. v. Koehler, 
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204 N. Y. 174, 179, 97 N. E. 468, 470 (1912). A binding agreement by the 
holder to extend time changes the contract which the surety guaranteed and 
so should discharge him. See 3 DANIEL, NEGOTIABLE INSTRUMENTS (7th ed. 
1933) § 1512; Norton, AND Notes (4th ed. 1914) 410. It is true 
that if the surety cannot be adversely affected by the extension of time 
he is not discharged. Tiernan v. Woodruff, Fed. Cas. No. 14,028 (C. C. D. 
Mich. 1852) (extension to principal already discharged in bankruptcy); 
Chilton & Price v. Robbins, Paynter & Co., 4 Ala. 223 (1842) (surety 
secured against loss); Wright v. Independence Nat. Bank, 96 Va. 728, 32 
S. E. 459 (1899) (extension to subsequent indorser). But cf. Post v. Losey, 
111 Ind. 74, 12 N. E. 121 (1887). In the instant case the bankrupt was 
clearly not prejudiced personally; but the court seems to have overlooked 
the fact that his trustee, representing the creditors, would, upon paying 
the note, be subrogated to the holder’s claim against the maker. See In re 
Thompson, 208 Fed. 207, 208 (E. D. N. Y. 1913). 


CONSTITUTIONAL LAW — FREEDOM OF SPEECH — RIGHT OF A CORPORATION 
TO FREEDOM oF SPEECH. — The complainant corporation, a pro-Nazi organiza- 
tion, proposed to hold a meeting in a hired hall. At previous meetings it had 
encouraged Jew-baiting and had fomented boycotts on Jewish merchants. 
Police forbade the scheduled meeting. The complainant sought an injunction 
restraining the police interference. The New Jersey constitution provided 
that “ Every person may freely speak, write and publish his sentiments on 
all subjects, being responsible for the abuse of that right.” N. J. Const. art. 
I,§5. Held, that the injunction be denied because a corporation has no right 
of free speech and, alternatively, because the complainant did not. come into 
equity with clean hands. Injunction denied. American League of the Friends 
of New Germany v. Eastmead, 116 N. J. Eq. 487, 174 Atl. 156 (1934). 

This first case to raise the issue of a corporation’s right to freedom of 
speech contained no discussion of the applicability of the Federal Constitu- 
tion, although the interpretation of “liberty” in the Fourteenth Amendment 
has been held to include the right to freedom of speech and of the press. 
Fiske v. Kansas, 274 U. S. 380 (1927); Stromberg v. California, 283 U. S. 
359 (1031); Near v. Minnesota, 283 U.S. 697 (1931); see Warren, The New 
Liberty Under the Fourteenth Amendment (1926) 39 Harv. L. REv. 431, 
458; Note (1927) 76 U. or Pa. L. Rev. 198. While no statute was involved 
in the instant case, a federal issue would seem to be raised on the theory that 
the complainant may have been deprived of a constitutional right. by officers 
of the state acting in their official capacity. Cf. Virginia v. Rives, 100 U. S. 
313, 318 (1880); Ex parte Virginia, 100 U. S. 339 (1880); see Arrowsmith v. 
Harmoning, 118 U. S. 194, 195-96 (1886); HALL, CASES ON CONSTITUTIONAL 
Law (1926) 237n., 239n., 240n. It is true that a corporation is not entitled 
to all the constitutional rights of a natural person; thus, it is not guaranteed 
the “ privileges and immunities of citizens of the United States” (italics in- 
serted). Paul v. Virginia, 8 Wall. 168 (U. S. 1868) (U. S. Const. Art. IV, 
§ 2); Hemphill v. Orloff, 277 U. S. 537 (1928) (same); Orient Ins. Co. v. 
Daggs, 172 U. S. 557 (1899) (Fourteenth Amendment); Selover, Bates 
& Co. v. Walsh, 226 U. S. 112 (1912) (same). Nor is a corporation a per- 
son within the provision in the Fifth Amendment that “no person . . . shall 
be compelled in any criminal case to be a witness against himself”, on the 
ground that the books are semi-public, and hence within the visitatorial power 
of the state. Essgee Co. of China v. United States, 262 U. S. 151 (1923); 
see Wilson v. United States, 221 U. S. 361, 382 (1911). A corporation is a 
“person”, however, where the Fifth and Fourteenth Amendments prohibit 
depriving any “ person of . . . property without due process of law ”, or the 
denial of “equal protection of the law”, Santa Clara County v. Southern 
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Pac. R. R., 118 U.S. 394 (1886); Covington etc. Road Co. v. Sandford, 164 
U. S. 578 (1896); see County of San Mateo v. Southern Pac. R. R., 13 Fed. 
145, 151 (C. C. D. Cal. 1882). Consequently, if the right to freedom of 
speech or of’ the press could be treated as a property right, as might a radio 
corporation’s right to broadcast, it would clearly be entitled to protection. 
Cf. Pierce, Governor of Oregon v. Society of Sisters, 268 U. S. 510 (1925). 
Although the Supreme Court in two cases has interpreted “liberty” in the 
due process clause as applying only to natural persons, the issues involved in 
those cases were completely different from that presented here. Northwestern 
Nat. Life Ins. Co. v. Riggs, 203 U. S. 243 (1906) (validity of Missouri statute 
limiting insurance company’s defense of breach of warranty for immaterial 
fraud in assured’s application); Western Turf Ass’n v. Greenberg, 204 U. S. 
359 (1907) (validity of California statute prohibiting ejection of patron from 
place of public amusement, in absence of drunkenness etc.) ; see Brandeis, J., 
dissenting, in New York Life Ins. Co. v. Dodge, 246 U.S. 357, 387 (1918). 
Moreover, many cases do tacitly recognize the right of a corporation to free- 
dom of speech and of the press by allowing publishing companies to sue as 
party plaintiff for some alleged infringement of this right. Dearborn Pub. 
Co. v. Fitzgerald, 271 Fed. 479 (D. C. N. D. Ohio 1921); Star Co. v. Brush, 
185 App. Div. 261, 172 N. Y. Supp. 851 (2d Dept. 1918). The instant case, 
of course, can be supported on the alternative ground of clean hands because 
the petitioner encouraged assaults and breaches of the peace. See Publix New 
Jersey Theatre, Inc. v. Flynn, 110 N. J. Eq. 160, 159 Atl. 408 (1932). 


CoNnTRACTS — CONSIDERATION — MUTUALITY OF OBLIGATION IN STANDARD 
ExHIsITION Contract. — A motion picture distributor sued an exhibitor for 
breach of the standard exhibition contract, alleging that the exhibitor had 
failed to take certain photoplays which had been released and thus made 
“available”. The exhibitor demurred, pleading that the contract was void 
for lack of mutuality of obligation. By the contract the distributor granted, 
and the exhibitor accepted, a license to exhibit the photoplays subject to the 
terms stated. A later provision read: “ Pictures [are] to be played at the 
rate of one per week if available within 14 days after Chicago.” (Italics in- 
serted.) Further, the distributor was required to mail to the exhibitor “ at 
least fifteen days’ notice in writing of the date upon which each photoplay 
will be available for exhibition by the Exhibitor, consistent with prior runs 
and/or protection . . . granted to other exhibitors. . . .” (Italics inserted.) 
From a judgment sustaining the demurrer, the distributor appealed. Held, 
that the contract lacked consideration, for the distributor had the sole right 
to say when a picture was “ available”, and thus an arbitrary privilege of 
avoiding performance. Judgment affirmed. Metro-Goldwyn-Mayer Distrib- 
uting Corp. v. Home Theatre Co., 71 F.(2d) 225 (C. C. A. 7th, 1934). 

Despite its almost universal use since 1927, the standard exhibition con- 
tract has never before been held to lack mutuality of obligation. Cf. 
United States v. Paramount Famous Lasky Corp., 34 F.(2d) 984 (S. D. 
N. Y. 1929), aff’d, sub nom. Paramount Famous Lasky Corp. v. United States, 
282 U. S. 30 (1930) (arbitration clause held illegal without mention of lack 
of consideration) ; (1933)-42 YALE L. J. 431. And the many cases enforcing 
this contract have sub siientio affirmed the existence of mutuality. Columbia 
Pictures Corp. v. Bi-Metallic Inv. Co., 42 F.(2d) 873 (D. Colo. 1930); 
Paramount Famous Lasky Corp. v. National Theatre Corp., 49 F.(2d) 64 
(C. C. A. 4th, 1931). There is no doubt that if the distributor may at his 
option avoid performance his promise is illusory and the contract is void. 
1 Wiiitston; ContrRActs (1920) § 43. However, the court’s theory that the 
distributor may arbitrarily decide that a picture is or is not “ available” 
and thus may choose not to deliver a film on the agreed date seems ques- 
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tionable. The contract nowhere specified such a subjective test. Moreover, 
the distributor was to be excused upon the happening of named contingencies 
but had to resume performance “ at the earliest available date thereafter ”. 
Record 11. This provision implies that in the absence of the contingencies 
the pictures were to be considered “ available ”, thus negativing the existence 
of any option. Farmers’ Fertilizer Co. v. Lillie, 18 F.(2d) 197 (C. C. A. 6th, 
1927); Marrinan Medical Supply, Inc. v. Fort Dodge Serum Co., 47 F.(2d) 
458 (C. C. A. 8th, 1931). Furthermore, since the distributor also agreed not to 
license the exhibition of any picture in conflict with the exhibitor’s “run ”, 
it appears that this provision so limits prior clauses that he could not declare a 
film unavailable on the ground that it was being shown elsewhere, for such 
an action would be a breach of contract. Record 4. It is at least arguable, 
therefore, that an objective standard of availability was intended. As the 
distributor by that test must either make pictures “ available ” or not release 
them generally, his promise would be good consideration. Select Pictures 
Corp. v. Australasian Films, Lid., 260 Fed. 296 (S. D. N. Y. 1919); see 1 
Wiuiston, Contracts § 104; cf. In re United Cigar Stores Co. of Am., 
8 F. Supp. 243 (S. D. N. Y. 1934), aff'd, 72 F.(2d) 673 (C. C. A. 2d, 1934). 
This construction seems preferable in view of the principle that all ambiguity 
in a formal contract should be resolved in favor of mutuality. See Levy- 
Ward Grocer Co. v. Lamborn, 69 F.(2d) 723, 727 (C. C. A. 7th, 1934); 2 
Wiiuiston, Contracts § 620; cf. Russel v. Allerton, 108 N. Y. 288, 15 
N. E. 391 (1888) (applied objective test to “approval” by purchaser). 
But cf. Zaleski u. Clark, 44 Conn. 218 (1876) (held contract to purchase 
bust “if satisfactory ” lacked consideration). 


CorPoRATIONS — RIGHTS OF STOCKHOLDERS— RIGHT OF CUMULATIVE 
VotTiInG PROVIDED For IN By-Laws But Not In CHARTER. — The petitioner 
sold enough of his stock in a corporation to the two respondents so that 
each of the three held a one-third interest. In pursuance of an agreement 
by the parties to provide for cumulative voting, an amended certificate 
of incorporation was prepared and the by-laws changed. Through no fault 
of the petitioner, the amended certificate was suppressed and not filed. At 
a subsequent election of directors the petitioner voted his stock cumulatively 
for a candidate who thereby received more votes than the respondents’ 
choice. When the respondents refused to recognize the right of cumulative 
voting, the petitioner invoked the summary power of the court to have his 
candidate declared elected. A statute specified that “ Unless otherwise pro- 
vided in the certificate of incorporation . . . , every stockholder . . . shall 
be entitled at every meeting . . . to one vote for every share of stock stand- 
ing in his name .. .”, and further, that the certificate might provide 
for cumulative voting. N. Y. Srock Corp. Law (1923) §§ 47, 49. From 
an adverse order the petitioner appealed. Held, that since the agreement 
formed a contract neither contrary to public policy nor violative of the right 
to one vote per share, the petitioner acquired legal rights entitled to protec- 
tion, the statutory provision for cumulative voting being permissive and not 
mandatory. Order reversed and petition granted. Matter of American Fibre 
Chair Seat Corp., 241 App. Div. 532, 272 N. Y. Supp. 206 (2d Dept. 1934). 

The court’s conclusion that voting cumulatively was not a deprivation of 
the right to a vote per share seems doubtful in view of cases finding that 
such a right, when granted by a charter, would be unconstitutionally im- 
paired by a later statute giving stockholders the right of cumulative voting. 
Smith v. Atchison, T. & S. F. R. R., 64 Fed. 272 (C. C. D. Kan. 1894); 
State v. Greer, 78 Mo. 188 (1883). cf. Attorney General ex rel. Dusenbury v. 
Looker, 111 Mich. 498, 69 N. W. 929 (1897), aff'd, sub nom. Looker v. May- 
nard, 179 U.S. 46 (1900) (statute valid under the reserved power to amend) ; 
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see 3 Cook, CorporaTIONS (8th ed. 1923) § 609(a). It has even been held 
that there is no such right given by a statute providing that each share shall be 
entitled to as many votes as there are directors to be elected. State v. 
Stockley, 45 Ohio St. 304, 13 N. E. 279 (1887); see BALLANTINE, CORPORA- 
TIONS tens) §172. And, if cumulative voting is not to be ‘considered 
within the right to one vote per share, it seems that the attempted change 
should not have been effective in New York unless the statute permitting 
it by incorporation in the certificate had been strictly followed. See 5 
FLETCHER, CYCLOPEDIA OF PRIVATE CoRPORATIONS (Perm. ed. 1931) § 2048, 

n.51. But see (1934) 34 Cor. L. Rev. 1361. It is true that the agreement 
was binding on the respondents under the settled doctrine that by-laws, not 
contrary to public policy or statute, to which all the stockholders consent, 
form a valid contract. Fitzgerald v. Christy, 242 Ill. App. 343 (1926); New 
England Trust Co. v. Abbott, 162 Mass. 148, 38 N. E. 432 (1894); cf. Wabash 
Ry. v. American Refrigerator Transit Co., 7 F.(2d) 335 (C. C. A. 8th, 1925), 
cert. denied, 270 U. S. 643 (1926); Hladovec v. Paul, 222 Ill. 254, 78 N. E. 
619 (1906), (1907) 20 Harv. L. Rev. 328. But since the statute had not been 
complied with, the formation of the contract by itself could not give the right 
to vote cumulatively. Since damages, however, would be an inadequate 
remedy, the petitioner, under proper pleadings, should be entitled to specific 
performance in having the amended certificate filed. Cf. Millspaugh v. Cas- 
sedy, 191 App. Div. 221, 181 N. Y. Supp. 276 (2d Dept. 1920). And the 
result of the instant case might possibly have been reached on the principle 
that equity considers that done which was to be done, since the company is 
a close corporation and any policy of the statute to permit interested parties 
to determine their rights from a record would not be defeated. But cf. 

Nickolopoulos v. Sarantis, 102 N. J. Eq. 585, 141 Atl. 792 (1928). 


CRIMINAL LAw — TRIAL oF Distinct FELONIES JOINED IN ONE INFORMA- 
TION. — The defendants were charged with rape in one count of an in- 
formation and in a second count with robbery. A motion to quash the 
information on the ground of misjoinder of offenses was denied. At the 
trial the testimony tended to show that the accused stopped an automobile, 
ravished a girl riding therein, and stole the car belonging to the girl’s escort. 
From a conviction on each count, the defendants appealed. Held, that the 
motion to’ quash was properly denied, since no substantial prejudice was 
shown to have resulted from the joinder. Judgment affirmed. State v. 
Thompson, 29 P.(2d) 1101 (Kan. 1934). 

This decision goes beyond common-law precedent in sanctioning joinder 
and a single trial of such dissimilar charges as rape and robbery. See BEALE, 
CRIMINAL PLEADING AND PRACTICE (1899) § 202; CLARK, CRIMINAL Pro- 
ceDURE (2d ed. 1918) 337-39; Joyce, INDICTMENTS (2d ed. 1924) § 532. 
The defendants made no motion to compel the state to elect, but the motion — 


‘to quash was a valid method of attacking the information. Kotter v. People, 


150, Ill. 441, 37 N. E. 932 (1894); Hamilton v. People, 29 Mich. 173 (1874); 
cf. White v. People, 8 Colo. App. 289, 45 Pac. 539 (1896). Many states 
by decision or statute adhere strictly to the rule that the indictment or in- 
formation must allege but one offense, distinguishing cases in which the 
prosecution seeks only one conviction and uses several counts merely to 
avoid a variance. Kotter v. People, supra; State v. Link, 315 Mo. 192, 
286 S. W. 12 (1926); Crawford v. State, 31 Tex. App. 51, 19 S. W. 766 
(1892); see Mayo v. State, 30 Ala. 32, 33 (1857); RESTATEMENT, CODE OF 
CRIMINAL PROCEDURE ( 1930) 589. The more liberal but indefinite “ Massa- 
chusetts rule ” allows joinder of offenses of the same nature. State v. Odle, 
121 Kan. 284, 246 Pac. 1003 (1926) (rape and incest); Simmons v. State, 
165 Md. 155, 167 Atl, 60 (1933) (nine larcenies); Commonwealth v. 
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Costello, 120 Mass. 358 (1876) (forgery and uttering); Forney v. State, 123 
Neb. 179, 242 N. W. 441 (1932) (selling mortgaged property on three differ- 
ent occasions); People v. Rynders, 12 Wend. 425 (N. Y. 1834) (forgery 
and uttering). The instant decision seems sound in recognizing that thi 

principle should not be made the sole test. That the joinder of counts 
with a single trial thereunder is not to be governed by a rule of law but 
is ultimately a matter of discretion is emphasized in federal and English 
cases. Pointer v. United States, 151 U. S. 396 (1894); Rex v. Lockett, 
[1914] 2 K. B. 720; see Lord Blackburn, in Castro v. Queen, 6 App. Cas. 
229, 244 (1881); ARCHBOLD, CRIMINAL PLEADING, EVIDENCE AND PRACTICE 
(27th ed. 1927) 56. Statutes do not provide a ready solution, since the tests 
they prescribe are couched in broad terms and are usually subject to the 
discretion of the court. Cf. Cat. Pen. Cope (Deering, 1933) $954; S. D. 
Comp. Laws (1929) § 4720. A result similar to the present decision has 
been reached, however, under a code provision allowing joinder of offenses 
connected together in their commission. State v. McMahon, 145 Wash. 672, 
261 Pac. 639 (1927) (robbery and murder; Wasu. Rev. Stat. ANN. (Rem- 
ington, 1932) § 2059); cf. People v. Covington, 28 P.(2d) 687 (Cal. 1934); 
RESTATEMENT, CoDE OF CRIMINAL PRocEDURE, 588. While no doubt the 
suggestion of undue burden which attaches to the joinder of any offenses 
rises to a possibility of prejudice where one is a crime such as rape, the 
instant decision reaches a desirable result since no actual prejudice was 
shown. The practical expediency oi a single trial for offenses so concatenated 
that the witnesses to each are identical should outweigh a bare possibility of 


prejudice. 


EvIpENCE — HEARSAY: DyING DECLARATIONS — ADMISSIBILITY WHEN IN- 
TENDED BY DECLARANT TO BE INCOMPLETE. — In a prosecution for homicide, 
the court permitted the state to put in evidence a dying declaration testified 
to by the victim’s brother, who admitted that the declarant “stated to him 
that there were some things he was not telling him about ”, and that he “ did 
not want anybody to know, but he wanted me to know how it happened ”. 
The defendant excepted to the admission of the statement. From a convic- 
tion of manslaughter, the defendant appealed. Held, that it was error to 
admit the statement, because the declarant, though able to give a full ac- 
count, intended the statement to be incomplete. Reversed and remanded. 
Daughters v. Commonwealth, 73 S. W.(2d) 10 (Ky. 1934). 

The holding, apparently without precedent, that a dying declaration is 
inadmissible if intended to be a partial account is a limitation on the rule that 
the declaration will not be rejected if the declarant said all that he desired 
or intended to say. See, e.g., State v. Tubbs, 101 Vt. 5, 19, 139 Atl. 769, 774 
(1928); Vass v. Commonwealth, 3 Leigh 786, 797 (Va. 1831); 3 WIGMORE, 
EvmeNce (2d ed. 1923) § 1448. And at least one case has held that a state- 
ment is admissible though the declarant refused to say more because he was 
a dying man. People v. Chin Mook Sow, 51 Cal. 597 (1877). However, the 
instant decision accords with dicta that, where a deceased person is prevented 
from completing his meaning by death or an intruder, the statement will not 
be admitted. See McLean v. State, 16 Ala. 672, 675 (1849); State v. Patter- 
son, 45 Vt. 308, 313 (1873); 3 WicmMore, Evipence § 1448. And if the 
proper rationale of the dying declarations exception to the hearsay rule is that 
the awful situation of the declarant is equivalent to an oath in open court, 
the present ruling is analogous to striking out the testimony of a witness 
who refuses cross-examination. Succession of Rieger, 37 La. Ann. 104 
(1885); see 3 Wicmore, EvipeNce § 1391; cf. People v. Cole, 43 N. Y. 508 
(1871) (sickness); State v. McNinch, 12 S. C. 89 (1879) (unavailability). 
On the other hand, the declaration in the instant case is proper evidence if 
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the controlling reasons for the admission of statements of dying persons 
are the necessity of punishing manslayers and the frequent paucity of evi- 
dence. See 3 WicMoRE, EviDENCE § 1435. Where, however, as in Kentucky, 
She trial court may not comment on the weight of the evidence, and the 
jury may give undue weight to this testimony, there is justification for the 
present decision. Anderson & Nelson Distilleries Co. v. Hair, 103 Ky. 196, 
44 S. W. 658 (1898). Cases which allow the jury to consider contradictory 
and inconsistent declarations do not seem persuasive. Walker v. State, 185 
Ala. 30, 64 So. 351 (1914); Richards v. State, 82 Wis. 172, 51 N. W. 652 
(1892). 


FEDERAL CouRTs — JURISDICTION — MANDAMUS TO REQUIRE DISTRICT 
Court to HEAR AND DecipE CAUSE IMPROPERLY REMANDED. — The plain- 
tiffs, citizens of North Carolina, instituted an action in a court of that state 
to recover $5000 on a benefit certificate issued by the defendant, a Missouri 
corporation. The defendant removed the case to the federal district court 
on the ground of diversity of citizenship and answered to the merits. The 
plaintiffs then filed a remittitur of anything they might be entitled to re- 
cover in excess of $3000, the jurisdictional amount, and moved to remand the 
case to the state court. From an order granting this motion and remanding 
the cause solely because such remittitur had been filed, the defendant ap- 
pealed, and also asked leave to file a petition for a writ of mandamus to 
compel the district court to hear and decide the case. Section 28 of the 
Judicial Code provides that “whenever . . . the district court shall decide 
that the cause was improperly removed, and order the same to be remanded 
to the State court . . . no appeal or writ of error from the decision of the 
district court . . . shall be allowed.” 24 Stat. 553 (1887) (applied to the 
circuit courts), 28 U. S. C. A. § 71 (1927). Held, that the statute. does not 
apply where the original removal was proper; and that although no appeal 
would lie from the order, which was not a final judgment, the remand was 
erroneous and mandamus is a proper remedy. Appeal dismissed with leave 
to file petition for mandamus. Travelers’ Protective Ass’n of Am. v. Smith, 
71 F.(2d) srr (C. C. A. 4th, 1934). 

In holding that Section 28 does not deny review of an order of remand 
based on matters arising subsequent to a proper removal, the court takes 
advantage of a convenient loophole to avoid the severe effect of a 
statute which has hitherto been broadly construed. See Morey v. Lockhart, 
123 U.S. 56, 58 (1887); cf. In re Pennsylvonia Co., 137 U. S. 451 (1890) 
(review by mandamus denied); McLaughlin Bros.'v. Hallowell, 228 U. S. 
278 (1913) (review by appeal from state court denied). An important pur- 
pose of the provision was to prevent the possibility of upsetting a valid 
judgment of the state court by reversal of the order of remand. See Missouri 
Pac. Ry. v. Fitzgerald, 160 U. S. 556, 583 (1896). This objection would 
seem to apply also where the remand was ordered because of matters arising 
subsequent to a proper removal. And it seems significant that when Con- 
gress first enacted this statute it specifically repealed a section allowing ap- 
peals from all orders of remand. 24 Stat. 555 (1887), repealing 18 Star. 
472 (1875). Undoubtedly the holding that the reduction of the plaintiff’s 
claim after a proper removal did not deprive the district court of jurisdiction 
is in accord with the great weight of authority. Kirby v. American Soda 
Fountain Co., 194 U. S. 141 (1904); Hayward v. Nordberg Mfg. Co., 85 
Fed. 4 (C. C. A. 6th, 1898). But cf. 18 Strat. 472 (1875), 28 U. S.C. A. 
§ 80 (1927); Texas Trans. Co. v. Seeligson, 122 U. S. 519 (1887) (dis- 
continuance only as to the one defendant not citizen of same state); Jones v. 
Western Union Tel. Co., 233 Fed. 301 (S. D. Cal. 1916) (reduction of 

amount by sustaining demurrer to part of claim); (1932) 46 Harv. L. REv. 
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156. However, the result reached by the lower court would seem not un- 
reasonable in view of the fact that, unless the Statute of Limitations has 
run, the plaintiffs may take a nonsuit and prevent removal of a new action 
in the state court by limiting their claim to $3000. Woods v. Massachusetts 
Protective Ass’n, 34 F.(2d) 501 (E. D. Ky. 1929), (1929) 43 Harv. L. Rev. 
320; McIver v. Florida C. & P. R. R., 110 Ga. 223, 36 S. E. 775 (1900), 
appeal dismissed, 22 Sup. Ct. 937 (1902); Bancroft Drainage Dist. v. 
Chicago, St. P. M. & O. Ry., 102 Neb. 455, 167 N. W. 731 (1918). 


HABEAS CorPpuS— RIGHT TO RELEASE PENDING STATE’S APPEAL FROM DE- 
CREE OF DiscHARGE.— The defendant, convicted and sentenced for fraud, 
was ordered discharged in a habeas corpus proceeding before a court of 
competent jurisdiction. Subsequently the same court, although powerless 
to do so, attempted to rescind the previous order, and directed the defendant’s 
reapprehension. Months later, he was rearrested upon the authority of the 
void order. He petitioned the supreme court for another writ of habeas 
corpus, the state answered, and the prisoner excepted thereto. Subsequently, 
but before a hearing upon the application, a statutory writ of error to review 
the original discharge was granted. Fra. Comp. Gen. Laws ANN. (1927) 
§ 5444. The statute provided that “No such writ of error shall operate 
as a supersedeas in any criminal case to an order or judgment discharging 
persons from custody.” Jbid. The court heard the application for release 
under the second habeas corpus writ, but did not pass upon the writ of 
error which was scheduled to be heard later. Held, that although the order 
of rearrest which was the basis of the present detention was illegal, the 
petitioner was not entitled to a release because the question of the validity 
of the original discharge was pending. Petition denied and prisoner re- 
manded. One judge dissented, asserting the order amounted to a super- 
sedeas. Reffkin v. Mayo, 155 So. 674 (Fla. 1934). 

Since the order of rearrest was declared void and the only basis for con- 
tinued custody was the appeal, the legality of the detention depended on 
whether the appeal from the decree ordering freedom might act as a super- 
sedeas or stay. Cf. State v. Davis, 156 Ala. 181, 47 So. 182 (1908); Black- 
welder v. Morris, 89 Fla. 87, 103 So. 124 (1925). Generally at common law 
there was no appeal from such a decree, and since it was a final adjudica- 
tion of the detention’s legality, the prisoner was ipso facto entitled to release. 
Cox v. Hakes, 15 App. Cas. 506 (1890); see BatLtey, Haspeas Corpus AND 
SpPEcIAL REMEDIES (1913) 208. But the danger in allowing a prisoner to 
obtain a complete discharge whenever he can convince a single and often 
inferior tribunal that the proceedings were void has resulted in many 
statutes allowing the prosecution a right of appeal from a habeas corpus 
decree. Rev. Stat. (1875) § 764, 28 U. S. C. A. § 463 (1928); Artz. REV. 
Cope Ann. (Struckmeyer, 1928) § 3659; Fra. Comp. Gen. Laws ANN. 
(1927) § 5444; cf. Cat. PEN. Cope (Deering, 1933) § 1506; Ex parte Ah Oi, 
13 Hawaii 534 (1901). Some statutes, as in Florida, specifically deny the 
force of a supersedeas to an appeal and, in the light thereof, the instant 
case is open to question. Cf. State ex rel. Gallat v. Allen, 82 Fla. 149, 
89 So. 398 (1921). Others require the retention of control pending ap- 
peal, or provide for rearrest if a convicted prisoner has been discharged 
by a writ. Axa. Cope ANN. (Michie, 1928) § 3238; Cav. Pen. Cope (Deering, 
1933) §1506; cf. Rule 45, 275 U. S. 629 (1928); State v. Towery, 143 
Ala. 48, 39 So. 309 (1904). However, where the statutes providing for a 
habeas corpus appeal make no express provision as to the effect thereof, the 
numerous decisions appear to be in conflict. People ex rel. Sabatino v. Jen- 
nings, 246 N. Y. 258, 158 N. E. 613 (1927) (appeal does not operate as stay) ; 
see Winnovich v. Emery, 33 Utah 345, 353-54, 93 Pac. 988, 991 (1908); cf. 
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People ex rel. Young v. Stout, 31 N. Y. Supp. 421 (Sup. Ct. 1894), uff’d with- 
out opinion, 144 N. Y. 699, 39 N. E. 858 (1895) (no inherent power in court 
to grant stay). Contra: Ex parte Ah Oi, supra, semble; cf. Henderson v. 
James, 52 Ohio St. 242, 39 N. E. 805 (1895). The common-law rule of sum- 
mary liberation, it seems, should not prevail, since the decree appealed from 
no longer represents a final determination that the imprisonment is unlawful. 
Cf. Ex parte Ah Oi, supra, at 540. Thus, where the state has a right of appeal 
in criminal cases, the prisoner is not, as at common law, freed by a favorable 
verdict of the trial jury but, since the judgment is no longer a final determina- 
tion, is subject to control. Conn. GEN. STAT. (1930) § 6494; see State v. Lee, 
65 Conn. 265, 282, 30 Atl. 1110, 1114 (1894) (provision for bail pending de- 
cision on state’s appeal). Likewise, judicial review of a habeas corpus decree, 
to be effective, may require retention of control lest the prisoner leave the 
jurisdiction. Cf. Rule 45, supra; Ariz. Rev. Cope Ann. (Struckmeyer, 1928) 
§ 3659. It would seem that a release on bail would be adequate to insure 
the efficacy of the appeal and yet obviate the objection that detention during 
appeal destroys the value of the writ as a means of summary liberation. Cf. 
Rule 45, supra; Ava. Cope ANN. (Michie, 1928) § 3238. But cf. Wyeth v. 
Richardson, 10 Gray 240, 241 (Mass. 1857); People ex rel. Sabatino v. 
Jennings, supra, at 261, 158 N. E. at 614. 


ILLEGAL ConTracts— Contracts AGAINST Pusiic — AGREE- 
MENT INVOLVING BREACH OF Prior Contract. — The plaintiff, a prominent 
racehorse handicapper, contracted to select probable winners for a news- 
paper syndicate. Thereafter, the defendant corporation, a competing pub- 
lisher, induced the plaintiff to break that contract and to agree to do the 
same work for it, promising to save him harmless from any suits by the 
syndicate. The plaintiff entered into performance of the second agreement, 
but, while it still had about a year to run, the defendant corporation dis- 
charged him, paying for all services completed. In the plaintiff’s suit to 
recover the rest of his salary, the defendant moved for dismissal, pleading 
illegality. From a judgment dismissing the complaint, the plaintiff appealed. 
Held, that, since the plaintiff was not in pari delicto with the defendant, he 
had established a prima facie case. Reversed and remanded. Two judges 
dissented. Budd v. Morning Telegraph, Inc., 241 App. Div. 142, 271 N. Y. 
Supp. 538 (1st Dept. 1934). } 

The question here decided was expressly left open in a previous New York 
decision in which the court nevertheless found for the defendant because the 
plaintiff’s consideration amounted to an actionable fraud on the third party. 
Reiner v. North Am. Newspaper Alliance, 259 N. Y. 250, 181 N. E. 561 
(1932), (1932) 46 Harv. L. Rev. 158. Under the doctrine of Lumley v. Gye, 
the defendant’s intentional inducement of a breach of the prior contract 
was a tort. Hornstein v. Podwitz, 254 N. Y. 443, 173 N. E. 674 (1930); see 
Sayre, Inducing Breach of Contract (1923) 36 Harv. L. Rev. 663. Con- 
sequently, he is not permitted to enforce the second agreement. Wanderers 
Hockey Club v. Johnson, 25 West. L. R. 434 (B. C. 1913), Note (1914) 27 
Harv. L. Rev. 273. But the plaintiff would not be in pari delicto and hence 
barred from recovery unless he too were guilty of some tortious conduct. 
And the plaintiff's primary purpose in entering into the second contract was 
not, apparently, to harm the syndicate but to benefit himself. Cf. Rhoades v. 
Malta Vita Pure Food Co., 149 Mich. 235, 112 N. W. 940 (1907), (1908) 
21 Harv. L. Rev. 290 (recovery denied when the plaintiff was malicious). 
Yet, as the indemnification clause tends to prove, the breach of the prior 
contract may have been contemplated as part of the plaintiff’s consideration. 
And if the plaintiff had a subsidiary intent to injure the syndicate, he would 
be in pari delicto unless the illegal portion of his consideration was separable. 
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Cf. 3 Witutston, Contracts (1920) §1780. It seems arguable that it 
would be separable if the characteristic which made his promise valuable to 
the defendant was not the violation of the earlier agreement. See Gardner, 
Inquiry into the Principles of Contracts (1932) 46 Harv. L. Rev. 1, 37 
semble; cf. (1934) 12 N. Y. U. L. Q. Rev. 143, 144. However, the contract 
may have been objectionable on other grounds. The dissent contended that 
to assess damages against the defendant for non-performance would con- 
strain him to continue committing a tort. Cf. 2 RESTATEMENT, CONTRACTS 
(1932) § 571. Moreover, there seems to be a strong policy to protect con- 
tract rights so that an agreement based on a breach of a preéxisting contract 
is unenforceable. Roberts v. Criss, 266 Fed. 296 (C. C. A. 2d, 1920); see 
Attridge v. Pembroke, 235 App. Div. 101, 102, 256 N. Y. Supp. 257, 259 
(4th Dept. 1932); 2 RESTATEMENT, ConTrRAcTs § 576. But see Lehman, J., 
in Reiner v. North Am. Newspaper Alliance, supra, at 263, 181 N. E. at 565; 
Holmes, The Path of the Law (1897) 10 Harv. L. Rev. 457, 462. Further- 
more, the court stated that the first contract contained a provision which 
might have entitled the syndicate to enjoin the plaintiff from performance 
of his agreement with the defendant. See 1 CHAFEE AND SIMPSON, CASES ON 
Eguitry (1934) 472. And it has been said that in such a situation the latter 
agreement is invalid. See RESTATEMENT, ContRAcTs (Tent. Draft, 1929) 
§ 576, Explanatory Notes; Note (1932) 18 Corn. L. Q. 84, 91. Finally, while 
this sort of contract might be upheld as a valid exercise of the right to com- 
pete, it has been said that to include a promise to indemnify is unfair com- 
petition and voids the agreement. See Citizens. Light, Heat & Power Co. v. 
Montgomery Light & Water Power Co., 171 Fed. 553, 564 (C. C. M. D. 
Ala. 1909). 


INDICTMENT AND INFORMATION — SUFFICIENCY OF ACCUSATION — PROOF 
or Two OVERLAPPING CONSPIRACIES ON INDICTMENT FOR ONE. — A, B, C, 
and D were indicted as members of a conspiracy to utter counterfeit money. 
The proof showed that A and B had passed bills together in the purchase of 
rings, and that B, C, and D had conspired to use some of the same lot of bills 
to defraud tradesmen, but failed to show that C and D were co-conspirators 
with A. All the defendants were convicted, and C appealed. Held, that the 
proof of two separate conspiracies was not a fatal variance, and that C was 
not prejudiced by the evidence as to A. Judgment affirmed. Berger v. United 
States, 73 F.(2d) 278 (C. C. A. 2d, 1934). 

Where, as in the instant case, proof of two conspiracies is made on an 
indictment for one which identifies neither to the exclusion of the other, it 
has been held a fatal variance. Tinsley v. United States, 43 F.(2d) 890 
(C. C. A. 8th, 1930); Marcante v. United States, 49 F.(2d) 156 (C. C. A. 
roth, 1931). In such cases a directed acquittal did not bar convictions on 
later indictments for the smaller conspiracies. United States v. Wills, 36 
F.(2d) 855 (C. C. A. 3d, 1929); Meyers v. United States, 36 F.(2d) 859 
(C. C. A. 3d, 1929), cert. denied, 281 U. S. 735 (1930). And where, upon an 
indictment for one conspiracy, proof is made of two, but the indictment 
identifies one, it has been held that those guilty of the one identified may be 
convicted while those guilty of the other must be acquitted. Parnell v. United 
States, 64 F.(2d) 324 (C. C. A. roth, 1933). But if the proof shows only one 

conspiracy failure to connect therewith all those indicted, is not a fatal vari- 
ance. Hardy v. United States, 256 Fed. 284 (C. C. A. 5th, 1919), cert. denied, 
250 U. S. 659 (1919); Meyers v. United States, supra. Contra: People v. 
Kuland, 241 App. Div. 772, 270 N. Y. Supp. 532 (2d Dept. 1934) semble. 
Since one cannot be convicted of a crime of which he is not charged, the 
problem is one of identifying the crime proved with that alleged. People v. 
Becker, 35 P.(2d) 196 (Cal. App. 1934); Tiger v. State, 16 P.(2d) 889 (Okla. 
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Cr. 1932). But cf. State v. Stewart, 63 S. W.(2d) 210 (Mo. App. 1933). 
The only rational basis discoverable for the doctrine of variance would seem 
to be a desire to give an accused adequate notice of what crime will be proved, 
the same basis that underlies the requirement of identification. Any applica- 
tion of the former for a more technical purpose is difficult to justify. How- 
ever, where two conspiracies have been proved, their exact membership 
seems at times to have been considered necessary for the purpose of identifi- 
cation. Tinsley v. United States, supra; cf. People v. Bogdanoff, 254 N. Y. 
16, 31, 171 N. E. 890, 895 (1930). But cf. Little v. State, 144 So. 462 (Ala. 
App. 1932). But in the present case each accused would seem to have been 
forewarned adequately of what was to be proved against him. Further, the 
appellant cannot again be tried for the large conspiracy because he has already 
been put in jeopardy for that crime. And since he may introduce evidence 
to show for what conspiracy he was convicted, he cannot again be tried for 
that offense. See Dunbar v. United States, 156 U.S. 185, 191 (1895); United 
States v. Busch, 64 F.(2d) 27 (C. C. A. 2d, 1933), cert. denied, 290 U. S. 
627 (1933). Moreover, the court found that he was not prejudiced by the fact 
that evidence against A was introduced. But cf. United States v. Siebricht, 
59 F.(2d) 976 (C. C. A. 2d, 1932). Where all these factors concur, there 
would seem little justification for a contrary holding. Cf. 40 Stat. 1181 
(1919), 28 U. S. C. A. § 391 (1927). 


MortcaAcEes — RIGHT OF JUNIOR MorTGAGEE TO DEFICIENCY JUDGMENT. — 
The respondent was an assignee of a purchase money mortgage which con- 
tained a covenant to subordinate it to a new mortgage not to exceed seventy- 
five per cent of the cost of the land and the building to be erected. He 
refused to sign a deed of subordination on the ground that the later mort- 
gage was over that amount. Claiming this gave him the right to priority, 
he started foreclosure proceedings. The court upheld his refusal to sign 
the deed of subordination but decreed that the new mortgage had priority 
up to seventy-five per cent of the cost of the land and building. The litiga- 
tion extended over five years, during which the land depreciated in value. 
At the end of that period the property was sold for $100 at the foreclosure 
sale to the senior mortgagee. The mortgagor then sought tu enjoin the 
junior mortgagee’s action at law to recover a deficiency judgment. Held, 
that the junior mortgagee’s conduct in contesting the priority of the mort- 
gages was so inequitable that he should be enjoined. Preliminary injunction 
granted. Briscoe v. O’Connor, 115 N. J. Eq. 360, 170 Atl. 884 (Ch. 1934). 
By this decision a junior mortgagee who wishes to prosecute a bona fide 
but doubtful claim to priority is compelled to take the risk that a decrease 
in the property’s value may prevent his obtaining a deficiency judgment. 
Although no exactly similar case has arisen, the equity courts in the ab- 
sence of moratory statutes have held a depreciation in land values an in- 
sufficient reason to enjoin foreclosures. Federal Land Bank of Omaha v. 
Wilmarth, 252 N. W. 507 (Iowa 1934); Mountain Ridge Bldg. & Loan 
Ass'n of the City of Newark v. Holding Co., 115 N. J. Eq. 52, 169 Atl. 526 
(Ch. 1933). Furthermore, at least one court has refused to enjoin a party 
from asserting his interpretation of a contract in a law suit merely because 
the litigation would cause property to depreciate in value. Puget Sound 
Power & Light Co. v. Asia, 277 Fed. 1 (C. C. A. gth, 1921). And decisions 
based upon speculation as to the course of values have not been favored. 
Federal Land Bank of Omaha v. Wilmarth, supra; Fifth Ave. Bank of N.Y. v. 
Compson, 113 N. J. Eq. 152, 166 Atl. 86 (Ch. 1933). Since the instant 
mortgagee apparently acted in good faith, no precedent is to be found in the 
decisions denying a deficiency judgment where the mortgagee’s deliberate 
misconduct contributed to the deficiency. Cf. Atlantic Shores Corp. v. 
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Zetterlund, 103 Fla. 761, 138 So. 50 (1931) (payments of mortgage hin- 
dered); Innes v. Stewart, 36 Mich. 285 (1877) (higher bids prevented) ; 
Island Sav. Bank v. Galvin, 20 R. I. 158, 37 Atl. 809 (1897) (sacrifice of 
mortgaged property encouraged). The result of this case seems particularly 
unfortunate when coupled with the general rule that all subordination agree- 
ments should be strictly construed against the junior mortgagee. Cf. Brook- 
lyn Trust Co. v. Fairfield Gardens, 260 N. Y. 16, 182 N. E. 231 (1932); see 


Note (1933) 42 YALE L. J. 980. 


NEGLIGENCE — COMPARATIVE NEGLIGENCE — EFFECT OF ASSUMPTION OF 
Risk As To ONE ToRTFEASOR ON RECOVERY AND CONTRIBUTION. — The de- 
fendants’ truck, partially disabled, was left on the highway. An automobile 
which plaintiff A was driving at a high speed, and in which plaintiffs B and C 
were passengers, collided with the truck. A statute provided: “‘ Contributory 
negligence shall not bar recovery in an action . . . to recover damages for 
negligence resulting in death or in injury to person or property, if such negli- 
gence was not as great as the negligence of the person against whom 
recovery is sought, but any damages allowed shall be diminished by the jury 
in the proportion to the amount of negligence attributable to the person re- 
covering.” Wis. Strat. (1933) § 331.045. The jury found that A’s negligence 
as compared to the defendants’ was 25 per cent as to 75 per cent, that B’s 
negligence as compared to that of the defendants and A was 15 per cent as 
to 85 per cent, and C’s negligence as compared to that of the defendants and 
A, 10 per cent as to 90 per cent. The trial court entered judgment for the 
plaintiffs and granted the defendants’ request for contribution from A. The 
defendants and A appealed. Held, inter alia, that B and C, as passengers, as- 
sumed the risk of A’s negligence and were barred against him, and since there 
must be a common liability for contribution, the defendants could not re- 
cover from A; that the lower court was correct in determining that the de- 
fendants should be liable for their negligence and A’s, but that the jury’s com- 
putation was wrong. Reversed and remanded. Walker v. Kroger Grocery & 
Baking Co., 252 N. W. 721 (Wis. 1934). 
That contribution will not be allowed if there is not a common liability 
is in accord with the general rule. Ackerson v. Kibler, 138 Misc. 695, 246 
N. Y. Supp. 580 (Sup. Ct. 1931), aff'd, 249 N. Y. Supp. 629 (App. Div. 
4th Dept. 1931); Norfolk So. Ry. v. Gretakis, 174 S. E. 841 (Va. 1934); 
Zutter v. O’Connell, 200 Wis. 601, 229 N. W. 74 (1930); cf. Gregory, Pro- 
cedural Aspects of Securing Tort Contribution in the Injured. Plaintiff’s 
Action (1933) 47 Harv. L. REv. 209, 233-34. If, in a particular situation, 
a rule of law protects an actor from liability when he has solely caused an 
injury, certainly that policy ought not to be defeated by allowing contribu- 
tion where he has only partially caused the injury. The instant decision 
depends upon whether the facts showed that B assumed the risk or was 
contributorily negligent as to A. Seaboard Airline Ry. v. Horton, 233 U. S. 
492 (1914), 239 U. S. 595 (1916); Southern Pac. Co. v. Berkshire, 254 
U. S. 415 (1921). But cf. Cox v. Chicago, M. & St. P. Ry., 159 Wis. 491, 
149 N. W. 709 (1914). The court recognized that as to A, B had assumed 
the risk, although he was only contributorily negligent as to the defendants. 
See Campbell, Wisconsin’s Comparative Negligence Law (1932) 7 Wis. L. 
REv. 222, 237. But see Cameron v. Union Automobile Ins. Co., 210 Wis. 
659, 666, 246 N. W. 420, 423 (1933). The comparative negligence statute 
sets up the limitation that damages are diminished in proportion to the 
amount of negligence attributable to the plaintiff but makes no provision for 
a further reduction for the negligence of others. See Padway, Comparative 
Negligence (1931) 16 Marg. L. Rev. 3; Campbell, supra, at 242 et seg. 
In refusing to supply such a provision by judicial construction, the decision 
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more nearly accords with the common-law rule that every concurring tort- 
feasor is liable individually for the entire damages resulting. Burt Corp. v. 
Crutchfield, 153 Okla. 2, 6 P.(2d) 1055 (1931); Kingston v. Chicago & 
N. W. Ry., 191 Wis. 610, 211 N. W. 913 (1927). But at common law 
there was no policy to distribute the costs of an injury among those caus- 
ing it in proportion to the amount of their causal negligence. And the 
trend which is indicated by the statute might have been further advanced 
by a provision making the defendant liable only for that percentage of in- 
jury caused by him, or, alternately, that caused by participants liable to 
the plaintiff. See Conrrrsutory NEGLIGENCE Act, 1925, B. C. Stats. c. 8; 
N. B. Rev. Stat. (1927) c. 143; CONTRIBUTORY NEGLIGENCE ACT, 1926, N. S. 
Stats. c. 3. But cf. THe NEGLIGENCE Act, 1930, Ont. Stats. c. 27, Lecomte v. 
Bell Tel. Co. & Ottawa, [1932] 3 D. L. R. 220 (Ont. Sup. Ct.) (reaching the 
suggested result by judicial construction). If the latter alternative were 
adopted, the application of the comparative negligence statute to the con- 
tribution action would seem desirable, and contribution should be allowed 
whether or not the defendant’s negligence is greater than that of the plaintiff. 


NEGLIGENCE — Duty oF CARE — LIABILITY OF UNAUTHORIZED USER OF 
TELEPHONE POLE FoR FAILURE TO REPAIR. — The plaintiff was injured by 
a telephone pole which fell in front of his automobile. The pole was owned 
by the defendant city, which had erected it nearly 30 years before but had 
abandoned its use after 20 years. The defendant telephone company with- 
out right had then placed a drop line on the pole and had been so using it 
for about six years when it fell owing to decay. No claim was made at the 
trial that this line in any way contributed to the accident. A verdict was 
rendered against both defendants. From an adverse judgment the city ap- 
pealed, and from a judgment for the telephone company notwithstanding 
the verdict both the plaintiff and the city appealed. Held, that the city 
was liable as owner of the pole, but that the telephone company, a user 
without right, was not. Judgment affirmed. Locke v. Pacific Tel. & Tel. Co., 
33 P.(2d) 1077 (Wash. 1934). 

The refusal of the court to extend liability to the telephone company 
was based on the proposition that it “had no right, title, or interest in the 
pole, or dominion over it”, and therefore had no duty to repair. It is 
settled that one in rightful possession of realty is under such a duty. Domina 
Regina v. Watts, 1 Salk. 357 (Q. B. 1703); Bannigan v. Woodbury, 158 
Mich. 206, 122 N. W. 531 (1909); Eads v. Galt Tel. Co., 199 S. W. 710 
(Mo. App. 1917) (telephone wire) ; see 2 RESTATEMENT, Torts (1934) § 365; 
Harper, Torts (1933) § 86. Although, as te the owner, a wrongful pos- 
sessor may have no right to make repairs, as to a member of the public 
he should be in no better position than a rightful possessor. See 2 RESTATE- 
MENT, Torts § 329, comment c. This accords with the policy that one 
should not be able to set up the wrongful nature of his act as a defense. 
Cf. (1928) 42 Harv. L. Rev. 135. But a more doubtful question here is 
whether the beneficial user of property who may or may not be technically 
in possession thereof is responsible for its condition. Under somewhat 
similar circumstances it has been said that a company incorporating another’s 
telephone pole into its system is thereafter responsible for its maintenance. 
See American Dist. Tel. Co. v. Oldham, 148 Ky. 320, 323, 325, 146 S. W. 
764, 765, 766 (1912). On the other hand, one permitted to use a sign on 
the roof of another’s building was called a mere licensee and therefore held 
not liable for its fall. Reynolds v. Van Beuren, 155 N. Y. 120, 49 N. E. 
763 (1898). But cf. San Filippo v. American Bill Posting Co., 188 N. Y. 
514, 81 N. E. 463 (1907) (lessee in possession of sign held liable). Clearly 
not every one who makes some slight use of another’s property is bound to 
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repair it; thus a power company which merely fastens a guy wire to a tree 
does not thereby render itself liable for damage done by falling branches. 
Piculjan v. Union Elec. Light & Power Co., 208 Mo. App. 331, 234 S. W. 
1006 (1921). But in determining liability in such cases it would seem more 
equitable if emphasis were placed upon the extent of the defendant’s bene- - 
ficial use rather than on the fulfillment of requirements of possession. Cf. 
North Ark. Tel. Co. v. Peters, 103 Ark. 564, 148 S. W. 273 (1912). But 
cf. Southwestern Tel. & Tel. Co. v. Corbett, 148 S. W. 826 (Tex. Civ. App. 
1912). The fact that the telephone company may be liable should not 
prevent the city from being responsible also. Cf. Wilchick v. Marks, 
[1934] 2 K. B. 56. And the treatment of the latter is consistent with the 
general rule that the owner of premises in the possession of another is re- 
sponsible for its repair if he retains some control over it. Woodman v. 
Shepard, 238 Mass. 196, 130 N. E. 194 (1921); cf. Simms v. Kennedy, 74 
Fla. 411, 76 So. 739 (1917); Rose v. Missouri Dist. Tel. Co., 328 Mo. 1009, 43 
S. W.(2d) 562 (1931). It has been held that the appropriation and use 
of a pole by another relieves the original owner of responsibility. American 
Dist. Tel. Co. v. Oldham, supra. But whether the company had taken com- 
plete possession or not, the city’s right to remove trespassers would seem 
sufficient control to impose liability. Cf. Appel v. Muller, 262 N. Y. 278, 186 
N. E. 785 (1933), (1933) 47 Harv. L. Rev. 357; Wilchick v. Marks, supra. 


OssceNITY — Test oF OpscENE LITERATURE. — Under a statute prohibit- 
ing the importation of obscene material, the collector of customs was directed 
to seize such matter and inform the district attorney, who should institute 
proceedings for forfeiture. 46 Stat. 688 (1930), 19 U. S. C. A. § 1305(a) 
(1933). Pursuant thereto, the book Ulysses was seized and libeled for for- 
feiture. The claimant, the publisher of the American edition, intervened 
and filed answer, denying its obscenity. From a decree dismissing the libel, 
the libelant appealed. Held, that, although many of the passages were pruri- 
ent, since as a whole the effect was not to promote lust, the book was not 
obscene. Decree affirmed. One judge dissented. United States v. One 
Book Entitled Ulysses by James Joyce, 72 F.(2d) 705 (C. C. A. 2d, 1934). 

A refusal to test the obscenity of a publication by the pornographic char- 
acter of excerpts has marked several previous decisions. Clark v. United 
States, 211 Fed. 916 (C. C. A. 8th, 1914); People v. Viking Press, 147 Misc. 
813, 264 N. Y. Supp. 534 (N. Y. City Ct. 1933); cf. State v. McKee, 73 
Conn. 18, 46 Atl. 409 (1900) (publication of criminal news). Such liberality 
seems to qualify the general formula of Cockburn, C. J., that a book is ob- 
scene which tends “to deprave and corrupt those whose minds are open to 
such immoral influences, and into whose hands a publication of this sort 
may fall”. See Regina v. Hicklin, L. R. 3 Q. B. 360, 371 (1868). Accord: 
United States v. Bennett, Fed. Cas. No. 14,571 (C. C. S. D. N. ~”. 1879); see 
United States v. Kennerley, 209 Fed. 119, 120 (S. D. N. Y. 1913); cf. 
People v. Friede, 133 Misc. 611, 233 N. Y. Supp. 565 (N. Y. City Ct. 1929). 
Criticism has been directed at the wisdom of the latter test on the ground 
that few works may hope to survive its rigor. See SCHROEDER, OBSCENE 
LITERATURE AND CONSTITUTIONAL LAW (1911) 338; cf. D. H. LAwRence, 
AssorTED WRITINGS (1930) 3. It was adopted, however, by a statute de- 
nouncing the publication of a book containing obscene language. Mass. 
Gen. Laws (1921) c. 272, § 28; Commonwealth v. Friede, 271 Mass. 318, 
171 N. E. 472 (1930). But cf. Mass. Gen. Laws (1932) c. 272, § 28; 
CHAFEE, THE INQuIRING MIND (1928) 135. Under any “test”, it seems 
clear that serious medico-scientific works are not within the obscenity ban. 
United States v. Dennett, 39 F.(2d) 564 (C. C. A. 2d, 1930), 76 A. L. R. 
1099 (1932) (“ The Sex Side of Life”); United States v. One Obscene Book, 
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48 F.(2d) 821 (S. D. N. Y. 1931) (“ Married Love ”); see People v. Muller, 
96 N. Y. 408, 413 (1884). Contra: Burton v. United States, 142 Fed. 57 
(C. C. A. 8th, 1906) semble. Nor will courts by declaring them obscene 
cause the expurgation of works which have attained the dignity of classics. 
In re Worthington Co., 30 N. Y. Supp. 361 (Sup. Ct.- 1894), (Rabelais, “ Boc- 
caccio”); St. Hubert Guild v. Quinn, 64 Misc. 336, 118 N. Y. Supp. 582 
(Sup. Ct. 1909) (Voltaire); Halsey v. New York Soc. for Suppression of Vice, 
234 N. Y. 1, 136 N. E. 219 (1922) (Gautier). But cf. Murray v. Benbow, 
Jac. 474n. (Ch. 1822) (Byron) ; 9 CAMPBELL, Lives OF THE LorD CHANCELLORS 
(7th ed. 1878) 426. Woolsey, ; writing ‘the district court decision in the 
principal case, has suggested the opinion of what might be called the “ aver- 
age sensual man” as the gauge. See United States v. One Book Called 
“ Ulysses”, 5 F. Supp. 182, 184 (S. D. N. Y. 1933). Again, the thesis that 
obscenity is what appeals to the senses rather than to the mind has been 
advanced. See Hays, Let Freepom RING (1928) 162. Indeed, changing 
mores and the difficulty of framing a universally satisfactory definition 
would seem reasons for allowing the court to pass judgment on allegedly 
obscene literature unhampered by any a priori test. Cf. ERNST AND SEAGLE, 
To THE Pure (1928) 210; HaLiis, THE LAw AND OBSCENITY (1932) 20. 
But whatever test is adopted, administrative consistency would require 
judicial determination of obscenity not only in barring foreign literature, 
but in excluding matter from the mails, now left to the final disposition of 
the postal authorities, unless arbitrary. 35 STaT. 1129 (1909), 18 U.S.C. A. 
pio (1927); Anderson v. Patten, Postmaster, 247 Fed. 382 (S. D. N. Y. 
1917). 


RESTRAINT OF TRADE — RECOVERY UNDER SHERMAN Act AGAINST Com- 
BINATION OF RAILROAD AND WAREHOUSE AFTER DENIAL OF REPARATION 
AGAINST CARRIER BY INTERSTATE COMMERCE COMMISSION. — The defendants, 
a railroad and a public warehouseman, contracted that the railroad should 
have all shipments controlled by the warehouse, and that the latter should 
become a freight agent and its buildings a freight station of the carrier. 
Both were to share in the profits of increased business. Compensation from 
the carrier for services in handling freight enabled the favored warehouse- 
man to cut prices below those asked by the competing plaintiff for similar 
work. By this method, the combination tended to monopolize the ware- 
house business. The plaintiff proceeded against the carrier under the In- 
terstate Commerce Act for damages and other relief. 24 Stat. 379 (1887), 
49 U.S. C. A. §§ 1-40 (1929). The present warehouse defendant intervened; 
the Interstate Commerce Commission declared the practice illegal, and issued 
a cease and desist order, but denied reparation. Gallagher v. Pennsylvania 
R. R., 160 I. C. C. 563 (1929). On appeal, the Supreme Court affirmed. 
Merchants Warehouse Co. v. United States, 283 U. S. 501 (1931). The 
plaintiff then sued for treble damages under the Sherman Act. 26 Star. 
209 (1890), 15 U. S. C. A. §§ 1-7, 15 (1927). After verdict for the plain- 
tiff, the defendants moved in arrest of judgment. Held, that the refusal 
of the Commission to award reparation against the carrier was not a bar 
to an action under the Sherman Act by the same complainant against the 
same carrier and a non-carrier for “ damages to business ” through an unlaw- 
ful conspiracy. Motion denied. Terminal Warehouse Co. v. Pennsylvania 
R. R., 7 F. Supp. 484 (E. D. Pa. 1934). 

The Supreme Court has held that an individual had no cause of action 
under the Sherman Act for damages caused by increased rates due to a con- 
spiracy, when the Interstate Commerce Commission had previously passed 
on the rates, which were found reasonable. Keogh v. Chicago & N.W. Ry., 
260 U. S. 156 (1922). And, in a similar situation, an injunction under the 
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Clayton Act against a conspiracy of carriers was refused when the practices 
of the conspiracy fell within the jurisdiction of the Shipping Board, even 
though the Board had not acted. United States Nav. Co. v. Cunard S. S. Co., 
Ltd., 284 U. S. 474 (1932); see Note (1931) 44 Harv. L. REv. 955, 958; cf. 
Wisconsin & M. Trans. Co. v. Pere Marquette Line Steamers, 210 Wis. 
391, 245 N. W. 671 (1932); 38 Strat. 737 (1914), 15 U. S.C. A. § 26 
(1927). However, if a carrier conspired with a number of warehouses to 
monopolize trade, an appeal for damages before the Interstate Commerce 
Commission against the carrier alone would not seem to bar a later suit 
under the Sherman Act against the warehouses alone. But since the present 
actions are based on the same acts done by the railroad and for the same 
damages, the cause of action given by the Sherman Act and that given by 
the Interstate Commerce Act overlap. The language of the Keogh case 
clearly sustains the contention that the Sherman Act gives no right of action 
for conspiracy to set illegal rates in cases where the Interstate Commerce 
Act provides for the recovery of damages caused by those rates. See Keogh 
v. Chicago & N. W. Ry., 260 U. S. at 162. But cf. Meeker v. Lehigh Valley 
R. R., 183 Fed. 548 (C. C. A. 2d, 1910); Gulf & Ship Island R. R. v. 
Buddendorft, 110 Miss. 752, 70 So. 704 (1916). But the basis of the decision 
was probably that, although an illegal conspiracy existed, enjoinable by the 
government, where the conspirators’ action had been approved by the Com- 
mission there was no violation of an individual’s legal rights. Further, the 
policy of the Commerce Act to foster combinations and the policy of the 
Sherman Act to penalize monopolies conflicted in the Keogh case and may 
well have influenced the result. See Notes (1923) 36 Harv. L. REv. 456; 
(1931) 44 id. 955, 956. The instant case, however, involved practices con- 
demned by the Commission, and no conflict in policies. Nevertheless, the 
decision seems unsound. The Commission’s ruling on the legality of the acts 
and the damage recoverable in a proceeding with all the parties before ‘it 
ought to be a final disposition of the litigation. 32 Stat. 848 (1903), 36 
Stat. 1167 (191%), 49 U. S.C. A. § 42 (1929); cf. United States v. Milwaukee 
Refrigerator Transit Co., 145 Fed. 1007 (C. C. E. D. Wis. 1906). If it be 
admitted that the remedies overlap, this is, in effect, a collateral attack upon 
a negative order of the Commission. Such orders are ordinarily final. Jn- 
terstate Commerce Comm. v. United States ex rel. Campbell, 289 U.S. 385 
(1933); see 2 SHARFMAN, THE INTERSTATE COMMERCE COMMISSION (1931) 
406-17. Although the claim for treble damages under the Sherman Act is 
based on conspiracy to monopolize, a factor which the Commission could not 
consider, the practices complained of and the “injury to business ” are the 
same in both suits. See United States Nav. Co. v. Cunard S. S. Co., 284 
U. S. at 485. Further, it is not probable that Congress intended that a party 
injured by such a combination as the defendants could recover damages from 
the carrier before the Interstate Commerce Commission, and then recover 
the same damages trebled from the warehouseman and the carrier in a 
later suit under the Sherman Act. See Note (1923) 36 Harv. L. Rev. 456, 
458, n.20. The holding of the instant case is supportable only if it be as- 
sumed that a right given by one statute to sue for damages caused by acts 
of a conspiracy is a totally different right of action from that given by an- 


other statute to sue for the same damages when caused by the acts irrespec- 


tive of a conspiracy. 


TRIAL — INCONSISTENT VERDICTS ON Two Causes oF ACTION BASED ON 
SAME Facts AND TRIED AT ONE TRIAL. — The plaintiff, an administrator, 
sought damages in two counts for the wrongful death of her husband. 
In one she asked $45,000 for the benefit of herself, as widow, and her son; 
in the other, $5,000 for the benefit of the estate. The jury returned a verdict 
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in which damages were assessed “ for the benefit of the estate in the sum 
of $3,750”. The jury answered in the negative this question: “Is that for 
the benefit of the estate and nothing for the benefit of the wife at all?” 
A motion by the plaintiff immediately after the jury had been discharged, 
that they be recalled and instructed that if they returned a verdict for the 
estate they must also return a verdict for the wife and child, was overruled. 
The judgment contained the following paragraph: “It is . . . ordered and 
adjudged that no finding was made . . . upon the cause of action for the 
benefit of the widow and child. . . It is therefore adjudged that the plain- 
tiff take nothing upon her cause of action for . . . the widow and child. . . .” 
The plaintiff appealed from this part of the judgment. Held, that, although 
the verdict was a finding for the plaintiff on one cause of action and against 
her on the other, the inconsistency was permissible since the two claims 
were distinct causes of action. Judgment affirmed. Leech v. Missouri Pac. 
R. R., 71 S. W.(2d) 467 (Ark. 1934). 

The dilemma of inconsistent verdicts in a single suit on plural causes of 
action has most commonly arisen in cases involving more than one defendant, 
especially in suits against a master and servant. Verdicts against the master 
and in favor of the servant have received conflicting treatment by appellate 
courts. J. 7. Case Threshing Mach. Co. v. Haynes, 178 Ky. 644, 199 S. W. 
786 (1918) (denying new trial); Chicago, R. J. & P. Ry. v. Brooks, 57 
Okla. 163, 156 Pac. 362 (1916) (granting new trial); cf. Whitacre v. State 
Bank of Keats, 140 Kan. 106, 34 P.(2d) 569 (1934); National Bank of 
Honea Path v. Thomas J. Barrett, Jr. Co., 173 S. C. 1, 174 S. E. 581 (1934); 
Nashville, Chattanooga & St. L. Ry. v. White, 158 Tenn. 407, 15 S. W. 
(2d) 1 (1928), aff'd on other grounds, 278 U. S. 456 (1929). The various 
grounds suggested for reconciling the verdicts in those suits against a master 
and servant seem inapplicable to the novel situation in the principal case. 
See Note (1932) 45 Harv. L. Rev. 1230. And the present verdicts cannot, it 
seems, be reconciled on the ground of lack of pecuniary loss to the bene- 
ficiaries of the first cause of action, even had such a possibility been pre- 
sented to the court. Powers v. Sutherland Auto Stage Co., 190 Cal. 487, 
213 Pac. 494 (1923). To avoid the inconsistency an entire new trial ap- 
pears necessary, but peculiar procedural difficulties are involved, for the appeal 
is from only part of the judgment. Since that part which granted recovery 
to the plaintiff was not appealed from, it would seem that a new trial as to 
both causes of action would not be given. Cf. Gillette v. Oberholtzer, 45 
Idaho 571, 264 Pac. 229 (1928); Vinal v. Spofford, 139 Mass. 126, 29 N. E. 
288 (1885); Forbes v. Butler, 73 Utah 522, 275 Pac. 772 (1928). But cf. 
Cronin v. Barry, 200 Mass. 563, 86 N. E. 953 (1909). If, then, a new trial 
were granted as to the action for the wife and child, the part of the judgment 
in favor of the estate would stand as effectively as if there were an affirmance. 
And the same inconsistency might result from a verdict at the second trial, 
for the issues would probably not be rendered res judicata by the judgment 
not appealed from. McCarthy v. Wm. H. Wood Lumber Co., 219 Mass. 566, 
107 N. E. 439 (1914). But cf. Williams v. Southern Pac. Co., 54 Cal. App. 
571, 202 Pac. 356 ay. hearing denied by Cal. Sup. Ct., Dec. 15, 1921, 
cert. denied, 258 U. S. 622 (1922). The only adequate way to avoid these 
complications would seem to be by an instruction to the jury to find for the 
same party on both causes of action. 
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Essays In Equity. By Harold Greville Hanbury.1 Oxford: Clarendon 


Press. 1934. Pp. xvi, 160. $3.50. 

This is a collection of eight articles, most of which appeared at different 
times in the Law QuarTEeRLy Review and the JouRNAL OF THE SOCIETY OF 
Pusiic TEACHERS OF Law. The importance of their common subject and 
the interest of the author’s views make republication well worth while. 
Similar collections of law review material should be more frequent in this 
country. Professor Bohlen has relieved students and fellow teachers from 
the necessity of searching through the files for his ideas on torts, and law 
librarians are properly grateful to him for lessening the wear and tear on 
irreplaceable back volumes of legal periodicals. This REvreEw has published 
two books of articles on torts and on evidence by various authors,” and the 
Association of American Law Schools has gathered together leading articles 
on contracts from a large number of law reviews.* For the most part, how- 
ever, an American law teacher lets his ideas lie scattered until his death 
when some devoted colleague may find time to assemble them belatedly in 
a memorial volume. 

One explanation for the rarity of books of collected legal papers in the 
United States is the writer’s desire to wait and embody his ideas in a sys- 
tematic treatise. This is a commendable reason, if the treatise ever appears. 
Another explanation is lack of leisure or inclination for the labor required 
in the preparation of a satisfactory volume of reprinted articles. 

A book of collected papers by a single author has its own standards of 
excellence. The chief dangers are repetition and inconsistency. Few men 
write separate articles for periodicals without saying the same thing at least 
twice over, and nobody whose thoughts deserve reading keeps exactly the same 
position through the lapse of years. Consequently, mere republication of 
the articles without revision is almost sure to bore the reader by reiteration 
and perplex him by doubts as to the writer’s final opinion on important ques- 
tions. Inconsistencies may sometimes have their value in showing the gradual 
development of the author’s ideas and in that event need not be eliminated 
in revision, but if they are retained for such a purpose the dates of the 
articles should be prominently indicated and footnotes may be desirable to 
bring out the relation of conflicting passages to each other. 

Therefore, the author of a book of collected papers owes his readers much 
more than careful correction of proof and the selection of an attractive cloth 
binding. Weeks should be spent in the laborious process of detecting and 

properly handling repetitions and inconsistencies. When the author is dead, 
little can be done to avoid these disadvantages, for only the most audacious 
editor will venture to dissect his defunct predecessor. But Mr. Hanbury 
is fortunately very much alive, and could have improved his book consider- 


ably by revising the previously published articles. 


1 Fellow of Lincoln College, Oxford; University Lecturer in Equity. 
2 SELECTED Essays ON THE LAw oF Torts (1924) ; SELECTED Essays ON THE LAW 


oF EvENCE (1934). 
8 SELECTED READINGS ON THE Law oF Contracts (1931), reviewed by Rose, 


(1932) 45 Harv. L. Rev. 766, 


a 
8 
& 


1935] 523 
| 
q 
4 
4 
q 
a 
7 


524 HARVARD LAW REVIEW [Vol. 48 


The writings of lawyers brought up under one system are valuable to those 
trained under another because they disturb dogmatic complacencies. Ideas 
which seem obvious to the readers of cases and articles in one jurisdiction 
are called into question in a different environment. Some of Mr. Hanbury’s 
theories are rudely tested by our cases and writers, and several of our legal 
conceptions have to be thought out afresh in the light of English doctrines 
as he presents them. One significant difference between men trained in 
diverse schools of thought lies in the contrast between the analogies that they 
naturally draw. An Englishman will find a close relation between two cases 
in separate legal fields although those cases seem wholly disconnected to us, 
and conversely many of our analogies appear strained to him. For example, 
English lawyers seem to draw analogies between trusts and mortgages more 
easily than we do, while we are quicker to find relationships between trusts 
and equitable servitudes. A thoughtful English law book like Mr. Hanbury’s 
may be said to throw a beam of polarized light on familiar objects, making 
us detect aspects that previously escaped our attention. 

We now turn to the specific subject matter of the essays. The most in- 
teresting to the reviewer is Equity in Public Law, a reply to Maitland’s 
statement that there is in public law little or no equity. After pointing out 
the advantages and disadvantages of equitable remedies, the author surveys 
their applications in public law. Trusts are discussed with reference to 
criminal liability for breach of trust, the capacity of the Crown to be a 
trustee, income taxation, charitable trusts, and trade unions, whose funds 
are held by trustees. We learn that English regions of established fame or 
beauty are held by a National Trust with funds privately contributed. This 
method avoids any resort to “ nationalization ”, which would “ certainly be 
hateful to a large part of the community.”* It seems odd that England, 
so much nearer to socialism than the United States in many other respects, 
has thus refrained from imitating our great system of national parks, some 
of them acquired with public funds by purchase or condemnation. The 
loveliness of the entire Lake District could be saved once and for all as a 
national park, whereas this odd fear of “ nationalization ” has necessitated a 

laborious piecemeal acquisition of a mountainside here and a bit of shore 
there, and this at a time when private donors have been financially crippled 
for over a decade. 

Injunctions play an increasing part in English public law, although there * 
is no parallel to our padlock injunctions. An English court may restrain 
a person from introducing a private bill in Parliament,® and the Judicial 

‘Committee of the Privy Council has approved a decree enjoining certain 
members of the legislature of New South Wales from presenting an uncon- 
stitutional public bill to the governor for his assent.?7 Few courts in this 
country would venture on this course. An interesting parallel to American 
administrative law cases is furnished by Jmstitute of Patent Agents v. 
Lockwood,’ refusing to enjoin persons from practicing as patent agents in 


4 P. 102. 
5 For authorities in the United States on injunctions at the suit of public officials, 
see 1 CHAFEE AND SIMPSON, CAsEs ON Equity (1934) 216-37. . 

See EMDEN, PRINCIPLES OF BRITISH CONSTITUTIONAL LAW (1925) 166-67, 
quoted by Hanbury, p. 108. 
7 Attorney-General for N. S. W. v. Trethowan, [1932] A. C. 526. 
8 [1894] A. C. 347. 
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violation of administrative regulations. The basic statute did not mention 
injunctions, but authorized a quasi-criminal procedure to collect a statutory 
penalty, which was held to be the only remedy possible. However, in two 
recent cases the Attorney General has obtained equitable relief against the 
operation of unlicensed motor vehicles, when the statute provided for penal- 
ties which were too small to be a deterrent.® 

Equity proceedings against the Crown occupy the last part of this article. 
It is interesting to learn that a portion of the equitable jurisdiction of the 
Court of Exchequer still survives on the revenue side of the King’s Bench 
Division of the High Court, and that in revenue disputes discovery and a 
declaratory judgment may under some circumstances be obtained against 
high officers of the government.’ 

This essay breaks new ground. It brings together topics from widely 
separated parts of the law, and shows their interrelation. Perhaps it will 
lead to a similar study of equitable remedies in the public law of this country. 
A few of the topics involved in such a study are indicated in an article by 
Professor Lloyd, but Mr. Hanbury’s survey is much wider. 

In the controversies discussed in the first two articles in the book, the 
author and the reviewer are on opposite sides. The Recovery of Money 
accepts without the slightest question the narrow English views of quasi- 
contracts. It is perhaps natural that English lawyers, living under a single 
jurisdiction, should be less ready to doubt the wisdom of their judges than 
are we, with half a hundred independent courts of last resort. Still, a thought- 
ful protest now and then from a law teacher might encourage such liberal 
English judges as repudiate the astonishing statement of Farwell, L. J., in 
Baylis v. Bishop of London: “It is in my opinion impossible for us now to 
create any new doctrine of common law. .. .”12 Some English lawyers are 
less satisfied than Mr. Hanbury with the judges who have undone Lord 
Mansfield’s work. The anonymous reviewer of Woodward’s Law of Quasi- 


Contracts in the LAW QUARTERLY REviEw contrasts English and American . 


doctrines to the disadvantage of his own courts.1* He praises the willing- 
ness of American judges “to administer, not perhaps vague jurisprudence, 
but the ius maturale of the Roman law, and to consider on broad principles 
whether the money claimed by the plaintiff is money which ex aequo et bono 
the defendant ought to pay... . We [the English] have lost something by 
narrowing the scope of quasi-contractual obligations, and allowing our law 
to be crystallized in the reported common law cases.” 

Instead of standing by the side of his predecessor in the Law QUARTERLY 
REvieEw, the author rushes to join the mob who are hurling rocks at Lord 
Mansfield. We are told that Lord Mansfield unfortunately failed to regard 
the fiction of contract as an essential ingredient of the action for money 
had and received. “The result of [his] error was to cast a veil of doubt 


9 Attorney-General v. Sharp, [1931] 1 Ch. 121; Attorney-General v. Premier 
Line Ltd., [1932] 1 Ch. 303. 

10 Pp. 116-24. 

11 Some Modern Contacts Between Courts of Equity and Government Policy 
(1930) 14 Minn. L. REv. 205. See also Read, Equity and Public Wrongs (1933) 11 
Can. B. REv. 73, 158, 249, which reviews English and Canadian cases with some at- 
tention to those in the United States. This and Mr. Hanbury’s article supplement 
one another, occasionally overlapping but differing in analysis and form of treatment. 

2 [1913] 1 Ch. 127, 137 (Ct. App.). 

18 (1914) 30 L. Q. REv. 242-45, signed J. G. P. 
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over things which were in their origin as clear as day.”1* “In Moses v. 
Macferlan Lord Mansfield definitely crossed the all too narrow bridge which 
leads from the sound soil of implied contract to the shifting quicksands of 
natural equity. . . .” 15 

How can a fiction be “sound soil ”? 2¢ Everybody knows that the “ im- 
plied contract ” is no contract at all. It is absurd to declare that the stingy 
owners of the derelict steamer Grotkau in Kipling’s Bread upon the Waters 
promised to pay £25,000 salvage to McPhee, the engineer who swam over 
and took her in tow. It is equally fictitious to say that when a mistress 
was given money by her paramour, she impliedly agreed to return it to him 
or anybody else. Yet when the man had obtained the wages of sin by 
theft she was held liable to surrender the money to its original owner.1? 
In these situations the courts are merely pretending to find a contract in 
order to force the defendant to give up what he cannot equitably retain. 
The implied contract is only a fairy-tale character who makes everything turn 
out right at the end of the story. Such a fiction was necessary in the days when 
forms of action were a rigid reality, and judges had to point to some labeled 
compartment in which to file a new kind of relief. Now that forms of action 
have vanished, it is only a mischievous survival. Its persistence in England 
is especially surprising, since that country has in other respects been much 
more successful than we in disregarding antiquated procedure and fusing law 
and equity. 

The English doctrine that no quasi-contractual remedy lies unless a con- 
tract exists or can be implied naturally refuses such a remedy where the law 
forbids an express contract. Thus, in Leslie v. Sheill,® an infant who fraudu- 
lently misrepresented himself as of age, was held not liable for money lent 
him and spent for non-necessaries. Some American courts reach the same 
result on a different ground, that the policy of protection for infants is too 
strong to be overcome even in cases of fraud; and such courts would also refuse 
a remedy in tort, which the author favors. Other courts, however, have given 
a quasi-contractual remedy to prevent the infant’s unjust enrichment.9 

Even where quasi-contractual recovery of money unconscientiously re- 
tained is denied in England, Mr. Hanbury points out that other remedies 
are occasionally open. Trover may lie if the money is in a bag, an antiquated 
loop-hole surely, and even the loose bills men ordinarily pay over nowadays 
can sometimes be traced on the theory of following the res. Thus, in 
Sinclair v. Brougham,?° a building society doing an ultra vires banking busi- 
ness was held liable to its depositors on this theory, although not accountable 

14 Pp. 7. 

15 Pp, 6. 

16 A fiction may, of course, be useful in extending an old doctrine to cover some 
new situations. The continued employment of the fiction may do little harm as 
long as it coincides with the limitations of just recovery. This, however, frequently 
fails to occur. The time arrives when the courts refuse to stretch the old doctrine 
any farther. Other new situations arise which are left outside the fiction, although 
they involve the same principle as the cases where the fiction was originally devised. 

17 Banque Belge pour L’Etranger v. Hambrouck, [1921] 1 K. B. 321 (Ct. App.). 
The comment in (1921) 35 Harv. L. Rev. 213 thinks the mistress was a purchaser 
for value; sed quaere? 

18 [1914] 3 K. B. 607, discussed by Hanbury at p. 14, and adversely criticized in 


Note (1915) 54 U. or Pa. L. REv. 323. 
19 An example is Commander v. Brazil, 88 Miss, om 41 So. 497 (1906), 


[1914] A. C. 398, 
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quasi-contractually because, as the author declares, “an assumpsit cannot 
possibly be imported when its very existence is denied by the law... . 
To allow an action for money had and received here would be unhistorical and 
nonsensical.” 21 

One can applaud the result and yet question the reasoning. To pay off 
the shareholders and give the depositors nothing would have been shock- 
ing. But if the policy against ultra vires contracts is so strong that it was 
wrong to get around it by a quasi-contractual action, it seems equally im- 
proper to circumvent it by a different form of action. Or, to put the matter 
in another way, since the “ implied contract ” was only a fiction, the ex- 
istence of capacity to make a real contract seems immaterial and there was 
no need for the House of Lords to abandon this fiction and resort to an- 
other,?? by pretending that the money in the hands of the society is the 
same money as that originally deposited. Why not make one fiction do the 
whole job? 

However, we must remember that the doctrines under discussion exist in a 
fairy-tale world and that such worlds have a logic all their own. The im- 
plied contract is a sort of Santa Claus and, like Santa Claus, has inherent 
limitations. A child who had just been taken from New England to Cuba 
might well worry as Christmas approached how he would get any presents 
that year. Santa Claus comes with reindeer, and reindeer require snow, but 
there is no snow in Cuba. Just as resourceful as the House of Lords, he 
would then conjure up a new benevolent fairy called Mumbo Jumbo who 
carries his gifts in an automobile, ‘and all would be well. Whether the fairy 
is named Santa Claus or Mumbo Jumbo, the parents bring the presents; and 
whether the fiction is called implied contract or following the res, the de- 
fendant pays because equitably he ought to pay. The action of money had 
and received and the tracing order are different names for the true principle 
that property should not be unconscientiously retained. It is unfortunate 
that this substantial identity has been obscured to recent English judges and 


21 12. 
22 It may be suggested that the choice of remedies in Sinclair v. Brougham would 


affect the amount of the depositors’ recovery, in that the tracing order actually 
granted allowed them to come in pari passu with the stockholders of the Society, 
whereas an action of money had and received would have grouped them among the 
creditors and ahead of the stockholders. However, this decision as to priorities does 
not seem to be a necessary result of following the res. Ordinarily, claimants who 
are allowed to follow the res are paid ahead of the general creditors. The fact that in 
this case they were placed two steps lower on the ladder cannot therefore be due to 
the use of this form of relief. Some other explanation of the subordinate position 
of the depositors must be found. Perhaps equitable considerations demanded that 
these persons. who participated in the ultra vires banking activities of the Society 
should not be ranked ahead of stockholders who did not authorize the banking busi- 
ness. The remedy of following the res, being equitable in its nature, should naturally 
take account of such a factor. But quasi-contractual relief as developed by Lord 
Mansfield is also equitable in its nature, and hence, if it was fair that the depositors 
should merely share with the stockholders, this result could have been reached in an 
action of money had and received just as well as in a tracing order. Possibly the re- 
cent English cases have gone so far in repudiating the equitable nature of the action 
of money had and received that they would feel compelled to treat the depositors as 
ordinary creditors if they were allowed to recover in this form of action, but courts 
which regard the action as a means of attaining justice and not merely as a fiction 
would have no difficulty in establishing the priorities according to the same equities 


which would apply to a tracing order. 
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lawyers by historical investigations which deliberately stop short at the advent 
of Lord Mansfield and refuse to consider him as belonging to history. 

Another difference between the English cases on quasi-contracts and ours 

relates to change of position, and we regret that the author did not give us 

a fuller discussion of this defense. Inasmuch as his article centers around 

Holt v. Markham,?* in which the recipient’s change of position by spending 

the money relieved him from repaying it to the mistaken plaintiff, the reader 

expects some elucidation of the apparent inconsistency with Baylis v. Bishop 
of London, where the bishop’s use of the money in accordance with his 
fiduciary obligations was held to be no defense, although it seems a much 
more cogent change of position. Nothing is said, however, to reconcile the 
two cases. Perhaps a distinction is possible on the basis of a decision of 
the House of Lords in 1926, R. E. Jones, Ltd. v. Waring & Gillow, Ltd.,?* 
which required an estoppel and not merely a change of position. It is 
arguable that there was an estoppel in Holt v. Markham, although this is 
far from certain since estoppels are so hard to define. For example, Lord 
Chancellor Cave was sure there was one in the Waring & Gillow case, whereas 
his associates in the majority denied its existence. 

This brings us to another aspect of the proper standards of a book of 

collected papers. The authority of Mr. Hanbury’s leading case, Holt v. 
Markham, is certainly affected by the above mentioned decision in the House 
of Lords, which conceivably overrules Holt v. Markham sub silentio. An 
article published in a leading periodical in 1924 would naturally fail to con- 
sider a House of Lords decision in 1926, but the article now appears in book 
form in 1934 and the House of Lords case is still unmentioned. Should not 

the author in collecting his scattered articles insert new footnotes calling 

attention to significant recent decisions which may qualify his statements in 

the text? Such a footnote might also have cited two recent American articles 

on change of position, especially as one article attacks Baylis v. Bishop of 

London > while the other questions Holt v. Markham and considers it in- 

consistent with the House of Lords case, which is approved.”*® The disagree- 
ments between these two American writers show that an English lawyer’s 
thorough treatment of change of position would be helpful to us, and it might 
also have the good effect of persuading English judges not to repeat the in- 
justice of Baylis v. Bishop of London. 

Even when judicial alteration of established legal doctrines is impossible,?7 
an English law teacher performs a valuable service by writing a critical survey 
of these doctrines, which points out their shortcomings and suggests more 
satisfactory tests for relief. Such a survey may lead to legislation, and the 
likelihood of this result is increased by the formation last year of the Lord 
Chancellor’s Standing Committee on Law Revision. Already this Commit- 
tee has drafted and obtained the enactment of legislation substantially abol- 


23 1 K. B. 504. 
24 |1926| A. C. 670, (1927) 40 Harv. L. REv. 494. 

25 Langmaid, Quasi-Contract — Change of Position by Receipt of Money in Sat- 
isfaction of a Preéxisting Obligation (1933) 21 Cat. L. REv. 311, 324 and n.44. 

26 Cohen, Change of Position in Quasi-Contracts (1932) 45 Harv. L. REv. 1333, 
1360, n.66, 1361 and n.68. 

27 The House of Lords and the Court of Appeal refuse to overrule their own de- 
cisions. London Street Tramways Co., Ltd. v. London County Council, [1898] 


See GoopHarT, Essays IN JURISPRUDENCE AND THE CommMoN LAW 
1931) 53. 
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ishing the principle of actio personalis moritur cum persona. Further re- 
forms are now under consideration, such as ending a husband’s liability for 
his wife’s torts, clarifying or repealing the fourth section of the Statute of 
Frauds, giving a third-party beneficiary the right to sue on a contract, and 
allowing contribution between joint tortfeasors.2® This Committee is bound 
to find help in good legal writing on the particular topics on which it is 
engaged. Obviously statutes will be more easily and more wisely drafted 
when they are preceded by a thorough and frank survey of the existing law. 
The subject of quasi-contracts offers abundant opportunities for reform on 
both sides of the Atlantic, but the preliminary survey has not yet been made. 
In this country, Keener and Woodward have done something, and the 
American Law Institute is at work, but although their conclusions may be 
helpful to Englishmen, the foundations for English legislation must of course 
be laid by an English writer. Thinking out the difficult problems of quasi- 
contracts sufficiently to provide a satisfactory basis for legislation will neces-° 
sarily be a long task, but perhaps Mr. Hanbury or some other English law - 
teacher will undertake it. Aside from its usefulness for English law, the 
resulting book would enlighten American students of this fascinating subject. 
The author’s second article, A Periodical Menace to Equitable Principles, 
is an attack on the view that equitable interests are property. An American 
lawyer finds it hard to understand the passionate devotion to the personal 
theory of equity here displayed, an ardor which appears to have somewhat 
cooled with time.*° As his main argument against the property theory, 
the author says that equitable rights cannot be iura in rem “ because they 
are always liable to be defeated by a bona fide purchaser for value of the 
legal estate.” *1 Yet it is easy to conceive property rights which prevail 
against people in general, but not against purchasers in good faith. Mr. 
Hanbury lives in the land of market overt and presumably would not call 
the ownership of a horse a personal right because it can be divested by sale 
in open market. Legal property rights can also be cut off under the Factors 
Acts. When it comes to equitable interests, the English Court of Appeal in 
In re Nisbet and Potts’ Contract *? squarely recognized equitable servitudes 
as interests in land, and in London County Council v. Allen ** it treated 

28 Law Rerorm (MISCELLANEOUS Provisions) ACT, 1934, 24 & 25 Geo. V, c. 41, 
$1. See Terrell, The Actio Personalis Rule in Relation to Road Accidents (1934) 
78 L. J. 300, 320. 

29 See Notes (1934) 78 L. J. 308, 341; (1934) 78 Sox. J. 512, 790. For an 
alternative plan for the codperation of English law teachers in law reform, see RE- 
PORT OF THE LorpD CHANCELLOR’s LEGAL EpucATION COMMITTEE (1934) 4663. 

80 The second article was first published in October, 1928. In April, 1929, the 
author writes: “ Equitable rights and interests must, then, be regarded as hybrids, 
standing midway between iura in personam and iura in rem” (pp. 26-27). In 1932 
he recognizes that the whole controversy has been changed by the rules of the prop- 
erty legislation of 1925 as to registration of charges on land (p. 77). Equitable servi- 
tudes must be so registered, or they will not affect a purchaser for value even with 
notice. Lanp Cuarces Act, 1925, 15 Geo. V, c. 22, § 10(1) Class D(ii), § 13 (2); 
Law oF Property Act, 1925, 15 Geo. V, c. 20, § 199(1). This legislation seems to 
have written a good deal of the property theory into law without any disastrous 
results to equitable principles. See also note 40, infra. 

81 P, 21; see also p. 10. But cf. pp. 25-27, 76-77, and note 30, supra. 

82 [2906] t Ch. 386. 

83 [1914! 3 K. B. 642. This decision seems to the reviewer unsound even on the 
real theory, because the Council’s easement in the streets and its business of running 
a city gave it a sufficient dominant tenement to which the servitude could be annexed. 


See Chafee, Book Review (1924) 38 Harv. L. REv. 133, 134. 
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them like easements. American lawyers have long become accustomed to 
view equitable interests as property without alarm. Mr. Hanbury is familiar 
with our writings on the subject,*+ but the scarcity of American law reports 
in English libraries has probably prevented him from reading the numer- 
ous cases which support this theory at points where the English authorities 
are rather meager. In discussing the second Archer-Shee case,** he tells 
how Professor Richard Powell convinced the English courts that a beneficiary 
has no property interest in a New York trust fund. Whether or not the 
House of Lords and Professor Powell were correct in thinking that this kind 
of equitable interest is merely personal in New York, no such view of the 
beneficiary’s interest can be said with assurance to be law throughout the 
United States,8* and even in New York the controversy remains unsettled 
as to other kinds of equitable interests. Thus, an equitable servitude is a 
sufficient interest in the restricted land to entitle the dominant owner to com- 
‘pensation when that land is acquired by a railway for public purposes,®’ 
and Cardozo, C. J., left open the question whether such a servitude could 
be created orally without violating the Statute of Frauds.** 

Two other essays deal with substantive law. Partnership Property dis- 
cusses several significant and difficult problems, which do not seem to have 
been much litigated in this country. It points out the distinction between 
partnership land and land owned by the partners as joint tenants. A French 
monograph on the law of trusts finds much to praise in M. Lepaulle’s 
book.*® However, Professor Hanbury takes issue with its wide view of the 
scope of constructive trusts. “. .. the tendency to include every relation 
in which X holds property that he is bound to return to Y under the rubric 
‘constructive trust’ will inevitably rehabilitate all the vaguest views of 
Lord Mansfield on quasi-contract. It will do more than this, for it will 
blur the line between agency and trusteeship, the line between trust and 
bailment, the line between equity and common law. . . . The whole doctrine 
of following trust property is built up on the existence of a proprietary 
interest in the plaintiff.”*° One may agree as to the importance of em- 
phasizing these lines without sharing all the author’s fears about a ready use 
of constructive trusts to accomplish justice. It would be interesting to have 
his views on Meinhard v. Salmon.** 

The remaining three essays are devoted to important problems of legal 


84 

mee 8 ele v. Garland, [1931] A. C. 212; cf. Baker v. Archer-Shee, [1927] 
A. 

86 See Scott, Book Review of Keeton, THe Law or Trusts (1934), (1935) 48 
Harv. L, REv. 535. 

87 Flynn v. New York, W. & B. Ry., 218 N. Y. 140, 112 N. E. 913 (1916). The 
law of England appears to be the same. Long Eaton Recreation Grounds Co., Ltd. 
v. Midland Ry., [1902] 2 K. B. 574 (Ct. App.). 

88 Bristol v. Woodward, 251 N. Y. 275, 287-89, 167 N. E. 441, 445-46 (1929). 

89 TraITe THEORIQUE ET PRATIQUE DES TRUSTS EN Droit INTERNE, EN Droit 
ean ET EN Drotr INTERNATIONAL (1932), reviewed by Chafee, (1933) 46 Harv. L. 

v 

40 3S 75-76. Evidently “the angel with the flaming sword ” whom the author 
saw in 1929 (p. 26) keeping cestuis que trust out of the Eden of property rights has 
been caught napping in 1932. 

41 249 N. Y. 458, 164 N. E. 545 (1928), Notes (1929) 42 Harv. L. REv. 953; 
(1929) 29 Cot. L. Rev. 367; (1929) 38 Yate L. J. 782. 
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writing and teaching. In The Field of Modern Equity, after emphasizing 
the important changes in equitable doctrines caused by the English legislation 
of 1925, the author reviews different parts of the substantive law and con- 
siders the effect of equity upon each, besides examining the place of the 
maxims of equity in the modern system. It is rather surprising to read 
that “on the substantive law of torts equity may be said to have left hardly 
any mark at all... .”42 Important doctrines of waste and nuisance have 
been developed in equity, and the law of trade-marks and unfair competition 
would amount to very little if we had to find it in common-law actions. 
Except for this point, the reviewer agrees with the author, who argues per- 
suasively for a modern textbook on equity and gives an interesting description 
of its scope. Mr. Hanbury is himself engaged on such a book and its publica- 
tion will be welcomed. 

The question whether equity should be broken up into incidental supple- 
ments to various branches of the substantive law is continued in the next 
article, The Place of Equity in a Curriculum of Jurisprudence. After some 
interesting observations on the usefulness of equity cases for understanding 
such subjects as assignments, consideration, fraud, and notice, the author 
turns directly to problems of law teaching. Equity as such is not now part 
of the undergraduate law course at Oxford, but is relegated to examinations 
for Bachelor of Civil Law, the higher degree. The author pleads forcibly 
for more equity in the early stages of legal education. This does not mean 
that he would treat it as a system distinct from law. On the contrary, 
his view is that equitable doctrines and legal doctrines should be taught to- 
gether from the beginning, instead of making equity something subordinate. 
This is illustrated by his recommendations for the first year of study. In 
the important subject of the history of courts, the student should become 
familiar with the relations between law and equity, and should learn to 
cast himself into the frame of mind in which equitable doctrines have been 
developed. He must learn to think in terms of conscience and the equitable 
maxims. Thus mentally equipped, he will proceed to study the law of con- 
tracts and property, devoting a considerable time to a thorough grounding in 
the equitable principles appertaining to each of these subjects. “ In connec- 
tion with every principle of law a student should get into the habit of ask- 
ing himself, ‘Has equity any contribution to make on this point?’ ” 4% 

The last article is on The Place of Roman Law in the Teaching of Law 
To-day. After pointing out how several English legal problems find analogies 
in Roman law, the author concludes that it should be a compulsory subject 
for every law student, and that it should be taught at the beginning of his 
course before he tackles English law at all. Furthermore, every first-year 
student should study Roman law in Latin, because Professor Buckland “ has 
shown us how the discovery of a feminine pronoun, in a passage of the 
Digest dealing with pignus, opened the door to a flood of new knowledge of 
fiducia.” ** From these ideas we are divided by three thousand miles of 
stormy ocean traversed by our illiterate forefathers. 

Problems of law teaching are not solved merely by a demonstration that a 
proposed subject of compulsory study is useful. Even so, it inevitably pre- 
vents the student from learning something else. There is only so much time. 
The decisive test is whether the proposed course, e.g., Roman law, has greater 


42 P. 27. 48 P. 63. 44 P. 156. 
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value than that it would displace. In an American law school there are a 
few brilliant men who, after mastering their own legal system, would profit 
by learning something of Roman law for the purpose of comparing its doc- 
trines with those they already know. For the bulk of the class, however, 
Roman law would mean only a smattering of information, learned reluctantly 
and soon forgotten. Even some of our best men who have tried to study 
Roman law state that they got no help from it. A teacher of property who 
endeavored to get light from it on the difficulties of possession ‘says that he 
only found new sources of confusion. Perhaps the English situation is dif- 
ferent, but the reviewer has his doubts. It seems possible that a good many 
English law students would be better off if the time required to learn the 
closed legal system of ancient Rome were devoted, after they had a good 
knowledge of English law, to a specific portion of some other living law, for 
instance, that of France or Germany. Even our own law, fallible as it is, 
might sometimes provide more helpful ideas than the Digest. For example, 
it is hard to see how the author’s learned examination of condictio indebiti in 
his article on The Recovery of Money *° clarifies the English judicial doc- 
trines on this subject. It merely shows that the Romans had equally incom- 
prehensible distinctions of their own. The reviewer ventures to suggest that 
the same time devoted to Woodward on Quasi-Contracts would have been 
much more useful in bringing out the true underlying principles of relief 
and in showing the way toward a clearer and more just treatment of the 
whole subject of unconscientious retention of property. 

With all its divergences from American ideas, this book has one noteworthy 
value, not yet mentioned, for lawyers and law teachers on this side of the 
Atlantic. They find it more difficult than in the past to get help from current 
English decisions, because so many of them turn on statutory clauses en- 
tirely different from our law. It is not easy in a casual reading of recent 
law reports to detect the cases which are not thus limited but raise questions 
of significance to us. Mr. Hanbury’s book removes some of this difficulty. 
He cites and analyzes a large number of recent decisions on equity, which 
obviously have a bearing on the problems of American law. A lawyer or 
law teacher engaged in this field would learn much by reading all the cases 
discussed by the author. 

The reviewer’s frequent disagreements with Mr. Hanbury and the length 
of this review are a recognition of the provocative and stimulating qualities 
of his writing. 

ZECHARIAH CHAFEE, JR.* 


JupictaL Aspects oF ForeIGN ReEtaTions. In Particular of the Recog- 
nition of Foreign Powers. Harvard Studies in Administrative Law, 
Vol. VI. By Louis L. Jaffe. Cambridge: Harvard University Press. 
1933. Pp. viii, 278. $3.50. 

The pitch and tempo of the scholarship underlying this monograph is set 
out in the author’s foreword. He confesses there his dislike for “ the restric- 
tions which the courts, in deference to the executive, place upon themselves 


45 Pp. 2-5. . 
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when dealing with questions relating to foreign affairs, particularly in the 
so-called recognition cases.” + 
It is refreshing to have the intellectual biases and prejudices of the author 
laid bare at the outset. Yet, while they lend color to his writing they do 
not help in the conclusions which he reaches. Mr. Jaffe postulates a world 
order with no clear line of cleavage between the national and the interna- 
tional. He asserts that in non-recognition cases the courts, more often than 
not, have too easily accepted the old formulas which need judicial recasting 
if not repudiation. The courts, he argues, have failed to rise to the high 
levels of judicial lawmaking demanded in this “ intricately integrated world ” 
because they have not fully understood the end and purpose of recognition. 
He prefers the decision of the New York Court of Appeals in Salimoff & Co. 
v. Standard Oil Co.? to the decision by the same tribunal in Petrogradsky 
M. K. Bank v. National City Bank.* But the political conditions which 
colored the minds of the judges who gave the decision in the Petrogradsky 
case had changed considerably when the Salimoff case was decided three 
years later. Judges are often patriotic servants of the sovereign, particularly 
when they are called upon to give legal effect to high acts of State. And 
judges are often the servants of what is known as public opinion long before 
that opinion has found legislative or executive expression. This at least 
was the explanation of some of the bar for the decision in the Salimoff case. 
But when a judge’s loyalties, patriotic or political, conflict with his loyalties 
to conscience and morals, difficulties arise. This is well illustrated by the 
decision of the New York Court of Appeals in the Vladikavkazsky case,* 
handed down after President Roosevelt had recognized the Soviet Govern- 
ment. Judge Hubbs, writing the opinion of the court, said: “It is hardly 
necessary to state that the arbitrary dissolution of a corporation, the con- 
fiscation of its assets and the repudiation of its obligations by decrees, is 
contrary to our public policy and shocking to our sense of justice and equity. 
That the confiscation decree in question, clearly contrary to our public 
policy, was enacted by a government recognized by us, affords no controlling 
reason why it should be enforced in our courts. . . . The general state- 
ment contained in the opinion in Salimof & Co. v. Standard Oil Co. (262 
N. Y. 220) to the effect that recognition of a de facto government as a 
de jure government is retroactive in effect and validates all the acts of the 
government so recognized from the commencement of its existence, must 
be read in connection with its context and as so read it did not refer to acts 
sought to be given effect extraterritorially.” 5 
Does not this Vladikavkazsky decision indicate that the problem is not 
merely one where the courts place upon themselves restrictions in deference 
to the executive? And that judicial deference will not depend merely 
upon the extent to which the court seeks to further the foreign policy of its 


government? 


1 Pf. vii. 
2 262 N. Y. 220, 186 N. E. 679 (1933). 
3 253 N. Y. 23, 170 N. E. 479 (1930). 
( 4 a areata Ry. v. New York Trust Co., 263 N. Y. 369, 189 N. E. 456 
1934). 

5 Id. at 378-79, 189 N. E. at 460-61. See also the decision recently handed down 
by the same court in the Equitable Life Assurance Society case. N. Y. Times, Jan. 1, 
1935, at 22. 
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The chapter on Political Questions in Cases Involving International Re- 
lations is background for an understanding of the recognition cases and 
covers familiar ground. But the second chapter on The Theory and Prac- 
tice of Recognition will please the Anglo-American international law publicists 
even less than the first, for here Mr. Jaffe dumps overboard the cargo of 
learning and the legal symbolism that has surrounded the subject and con- 
cludes that judicial deference will depend upon “the extent to which the 
ordinary course of judgment should be deflected in the furtherance of the 
foreign policy of that government.”® The concluding chapters, entitled 
Non-Recognition and the Courts, and Recognition and the Courts, deal with 
an examination of the American and British cases. 

Mr. Jaffe has written a thought-provoking book. Whether one agrees with 
his thesis or not, it is a contribution to the literature on the subject, and 
should be particularly helpful to the judiciary at this time. The assignment 
of Russian claims made by Litvinoff to President Roosevelt, some of which 
arose out cf nationalized Russian corporations doing business in the United 
States, is now before the federal courts. Will those courts give extraterritorial 
effect to the Soviet confiscatory decrees, or will they follow the New York 
Court of Appeals in the Viadikavkazsky case? ‘The issue raised by the 
Russian-American assignment affords a good test for Mr. Jaffe’s thesis. 


Davip W. WAINHOUSE.* 


Tue Famiry 1n Court. By Jonah J. Goldstein New York: Clark Board- 
man Co. 1934. Pp. xiii, 284. $3.00. 


If written by an Englishman this quick-moving volume would have been 
more appropriately entitled “ Memories of a Stipendiary Magistrate”. Ac- 
tually the reader learns more about Judge Goldstein than he does about the 
real or proposed administration of domestic relations. He is introduced to 
a boy who grew up in New York’s lower East Side, who raised himself by 
Miss Lillian Wald’s bootstraps and a vigorous personality to the dignity of 
magisterial robes, who never lost his feeling for his native slums but sought 
always to improve the conditions of those less successful than he. He helped 
to found the Jewish Big Brother Movement, the adolescent term of the Magis- 
trates’ Court, and the new Domestic Relations Court. 

The reason for Judge Goldstein’s participation in these forward develop- 
ments is his social consciousness. He has watched some of the programs he 
conceived as they have been born — or stillborn —in practice. The actuali- 
ties have not measured up to his ideals. The breach is particularly wide in the 
Domestic Relations Court, to the bench of which Judge Goldstein might well 
have been appointed. He proceeds, then, to outline his concept of a socialized 
court. Most of the suggestions are reasonable and desirable; a few are hack- 
neyed; all are provocative. 

First and foremost Judge Goldstein wants a unified jurisdiction over all 
family matters. The present decentralized jurisdiction in New York, and 


© P.. £33. 
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viser of Latant, A History oF AMERICAN ForEIGN Poticy (revised ed. 1934). 
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elsewhere, has no justification other than historical accident. But Judge Gold- 
stein wants this jurisdiction to rest in something more than a traditional court; 
he wants it to be closely associated with organizations for vocational guidance, 
child guidance, and family guidance, with employment agencies, and with 
medical and psychiatric clinics. He wants a mandatory, not a mere discre- 
tionary, physical and mental examination for every child offender. He wants 
legal aid and birth-control advice for persons in domestic difficulties. He 
wants administrative handling of family problems, a conference room rather 
than a courtroom, a clinical examination rather than a trial. He pictures a 
court with rest room, play room, refectory, and “ diapering emporium”. In 
fact the book is filled with ingenious proposals for meeting rational, if un- 
recognized, needs. 

So enthusiastic is Judge Goldstein that he does not always weigh the cost 
of his proposals. In dollars and cents, or in hours of time, for instance, he 
does not estimate the cost of a thorough psychiatric examination for every 
child brought into the children’s court; he thinks the Department of Hospitals, 
Academy of Medicine, and medical centers could — and would(?) — supply 
adequate help. Neither does Judge Goldstein enlarge upon the cost in years 
of effort to bring the treatment of children’s cases to its present status; anyone 
—and there are many — who disputes his contention that treatment of chil- 
dren should be immediately assimilated into a broad-powered domestic rela- 
tions court is a money-changer in Judge Goldstein’s temple. He does not 
regard the political considerations that can enter the juvenile courtroom when 
it becomes the forum for morality cases, paternity cases, divorce cases. He 
does not discuss — possibly does not know — that the comprehensive domestic 
relations courts in Ohio have fallen sadly short of the hope of their creators. 

The Judge’s enthusiasm is expressed in his presentation. His literary style, 
sometimes as lean and fast-moving as Dashiel Hammett’s, emphasizes case 
stories rather than case studies. Like many a social worker Judge Goldstein 
may not realize that case stories are trustworthy only if typical. His narrative 
lacks a solid statistical foundation. 

Judge Goldstein sees a problem, envisages a solution, and mounts the pul- 
pit. Others have seen the problem, have worked in social agencies and psy- 
chiatric clinics, and have studied the attempts of various communities to reach 
the light. That they have not then mounted the pulpit does not mean that 
they do not admire those who can. “ A smug judge”, our author says, “ con- 
tributes nothing to a community social welfare program.” 2 Judge Goldstein 


is not smug. 
GEOFFREY May.* 


THE Law or Trusts. By George W. Keeton.1 London: Sir Isaac Pitman & 
Sons, Ltd. 1934. Pp. xlvi, 358. $7.50. 
This book is intended for law students as a textbook on the English law 
of trusts. It is much briefer than the standard English treatises of Lewin, 
Godefroi, and Underhill, but treats the subject of trusts much more fully 


2 Pp. arr. 
* General Secretary, Family Service Society of Richmond, Virginia. 
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than it is treated in the textbooks on equity, such as that of Wilshere, Snell, 
or Strahan and Kenrick. In view of the importance of the subject and the 
comparatively few books which are devoted to it, it would seem that the 
book fills a very real need. 

Like most writers on the subject, the author struggles at the outset with 
the definition of a trust. He thinks it necessary to include not only express 
private trusts but also charitable trusts, resulting trusts and constructive 
trusts, and, indeed, he thinks that a definition would be incomplete which 
did not include so-called “honorary trusts”, such as dispositions for the 
benefit of animals and for the erection of tombs, which are unenforceable 
because there is no beneficiary. He does not venture to suggest a definition 
of his own, but he seems to approve the definition of M. Pierre Lepaulle, 
“a segregation of assets from the patrimonium of individuals, and a devotion 
of such assets to a certain function, a certain end.”? This definition is 
broad enough to include all kinds of trusts, so-called, and more besides. To 
the reviewer, it has always seemed futile to attempt to include in one defini- 
tion concepts as dissimilar as that of the express trust and that of such a 
constructive trust, for example, as is imposed upon a murderer in order to 
deprive him of the fruits of his crime. Between these two concepts there 
is at most a remote analogy, and the only excuse for grouping them together 
as a single concept lies in the fact that in both the remedy is in equity and 
somewhat similar terminology is employed. Similarly, it would seem futile 
to attempt to define the concept of contract in such a way as to include 
quasi-contractual obligations. Indeed, clear thinking can be achieved only 
if differences as well as resemblances are emphasized. 

The author, like other writers on trusts, devotes considerable attention to 
classification. He is particularly troubled with determining the scope of 
resulting trusts. He suggests that if they are considered as fulfilling the 
presumed intention of the settlor, they would seem to be a form of real 
trust even though the intention of the settlor is not expressed in language; 
but if, instead of being considered as fulfilling his presumed intention, they 
are imposed in order to prevent the trustee from profiting, then they are more 
correctly classed as constructive trusts. The reviewer suggests that in fact 
they are not exactly either, that a resulting trust arises where a person makes 
or causes a disposition of property under circumstances which raise an infer- 
ence that he does not intend the person taking title to the property to have 
the beneficial interest therein and where he does not otherwise effectively dis- 
pose of the beneficial interest. It is not so much what the settlor intended 
should happen as what he intended should not happen, namely that the per- 
son taking the property should keep it, which underlies the concept of result- 
ing trusts. This seems to be the notion at the basis of the resulting trust 
which arises where an express trust fails or is fully performed without ex- 
hausting the trust estate or where a person purchases property and takes title 
in the name of another. 

The author seems to be rather concerned on the question as to the nature 
of the interest of the beneficiary of a trust. Like some other English writers,* 


2 P. 4. 
8 Hanbury, A Periodical Menace to Equitable Principles (1928) 44 L. Q. Rev. 
468, reprinted in Hansury, Essays 1n Equity (1934) 16, reviewed by Chafee, (1935) 
48 Harv. L. Rev. 523. 
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he is apprehensive of the future of trusts if the idea gains ground that the 
beneficiary’s interest is a form of ownership of property. He is troubled with 
the view taken by a majority of the House of Lords in the Archer-Shee 
cases,* which he interprets to mean that the beneficiary’s interest “is some- 
thing a good deal more than a jus in personam; that it, in fact, approximates 
very closely to a jus in rem... .”*® To the reviewer it has seemed fairly 
clear that the beneficiary’s interest is something of this sort, and is none the 
worse for that.6 The important question is not whether the beneficiary has a 
form of ownership, whether he has rights in rem, but what the characteristics 
of equitable ownership may be. In view of the differences of opinion among 
American lawyers as to the nature of the interest of the beneficiary, it is 
rather curious that the author should say that a difference now exists between 
English and American law on this question. It is true that in the second 
Archer-Shee case the House of Lords reached the conclusion that in view of 
an ancient statute in the state of New York and the expert testimony offered 
as to the effect of that statute, the law of New York is different from the 
English law as declared in the first Archer-Shee case. It may be suggested 
that even a finding by the House of Lords as to the law of the state of New 
York is hardly conclusive as to “ the American law ” in the forty-eight states, 
on a question which is largely one of juristic philosophy. 


AUSTIN WAKEMAN Scortt.* 


CASES ON THE LAw oF SALES. By Frederic Campbell Woodward. Third edi- 
tion, by Lawrence Vold.1_ West Publishing Co. 1933. Pp. xxxi, 988. 
$5.50. | 
Mr. Vold’s edition differs from Mr. Woodward’s edition of 1924 in that it 
gives about 317 cases im extenso and about 409 citations to and condensations 
of cases in footnotes, as against 262 full cases and 266 footnote cases in the 
earlier book. About 100 cases printed in full in the 1924 edition are reduced 
to note form, and more than 150 new cases have been introduced by Mr. Vold. 
These new cases are in large part American decisions handed down since 1924 | 
and frequently are in construction of the Sales Act. The cases retained have 
been edited to reduce their length so as to permit about forty per cent more 
cases of all kinds in approximately the same number of pages. The arrange- | 
ment of topics differs but little from the 1924 edition. A few new groupings 1 
are added, such as, for example, the cases on auctions, open price agreements, 
and leases. The footnotes, usually longer than those of the older edition, are | 
generally in digest form instead of by way of presenting problems. The refer- q 
ences to law review material are generous. ] 


4 Baker v. Archer-Shee, [1927] A. C. 844; Archer-Shee v. Garland, [1931] 
A. C. 12. 
5 P. 289. 
6 See Scott, The Nature of the Rights of the Cestui Que Trust (1917) 17 | 
Cot. L. Rev. 269. But see Stone, The Nature of the Rights of the Cestui Que 
Trust (1917) 17 Cor. L. REv. 467. 
* Professor of Law, Harvard Law School. I 


1 Professor of Law, University of Nebraska Law School. 
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A wholly new feature consists of extracts from books on marketing prob- 
lems and practices, including some illuminating paragraphs from Professor 
Llewellyn’s writings. These are attached by way of notes and inserted in an 
appendix. Some of the more common commercial documents are printed in 
full in the appendix. These include a conditional sales contract, bills of lading, 
a trust receipt, and a lease of goods. 

An examination of the whole book and a use of the first half of it with a 
class during the past few weeks lead the reviewer to believe that the revision 
has much to commend it. It contains more material than the old book and 
guides the reader to many of the important case, statute, and law review de- 
velopments since 1924. The reduction of many old cases to notes and the 
inclusion of 150 new cases give freshness to the subject. In general the 
changes show good judgment. The sidelights on the practical aspects of mar- 
keting are in many cases useful. 

Some minor adverse criticisms might be suggested. Several of the extracts 
from books on business and economics seem to verge on irrelevant truism or 
platitude. For example, in connection with a simple case on passage of prop- 
erty under a contract for the sale of specific rice, the author quotes a Mr. Dun- 
can as saying: “ Goods are made and goods are handled to satisfy human 
wants. The sum total of human wants is the possible market for products. 
Into every consideration of every commodity therefore, enters the element 
of demand. In fact, goods cannot be analysed apart from the market. There 
is, therefore, a vital interrelation between the market and the product. It is 
not logical to attempt to analyze a commodity simply as a thing in itself, be- 
cause it is desirable only in so far as it is useful.” 2 Furthermore, there are 
too many cases involving mere analysis of facts and not enough decisions where 
new legal principles are developed. It hardly seems necessary to use as many 
as twenty-nine cases on the passage of property to specific goods and twenty- 
eight on unascertained goods in order to develop the few simple rules of law 
involved. Half of this material might well have been omitted and the space 
given over to problems of law less fully treated, as, for example, those con- 
nected with documents of title. 

It seems of doubtful wisdom to use the opinions of the New York City 
Court,? the New York Supreme Court at special term * or at appellate term ° 
when opinions of the higher appellate courts are readily obtainable for similar 
purposes. Some of the older cases seem to have been emasculated in reéditing. 
Thus, Frech v. Lewis® is shortened to such an extent that the important 
waiver question is not well treated, and from Harkness v. Russell™ is omitted 
a history of the earlier debate about the validity of conditional sales. 


Gerorce G. Bocert.* 


2 P. 14. P. 344. 

8 P. 353. 5 P. 397. 

6 218 Pa. 141, 67 Atl. 45 arn reported at p. 65. 

7 118 U. S. 663 (1886), reported at p. 190. 

* Professor of Law, University of Chicago Law School ; draftsman of the Un1- 
FORM CONDITIONAL SALEs AcT (1918). 
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THE DEVELOPMENT OF INTERNATIONAL LAW BY THE PERMANENT COURT OF 
INTERNATIONAL Justice. By H. Lauterpacht.1 New York: Longmans, 
Green & Co. 1934. Pp. ix, 111. $2.60. 


In a recent case Mr. Justice Cardozo remarked: “ International law .. . 
has at times, like the common Jaw within states, a twilight existence during 
which it is hardly distinguished from morality or justice, till at length the 
imprimatur of a court attests its jural quality.” Dr. Lauterpacht, in this 
series of lectures delivered before the Graduate Institute of International 
Studies at Geneva, has pictured the way in which the Permanent Court of 
International Justice has thus placed its imprimatur on rules of international 
law which previously “ had only a germinal existence’ — to borrow another 
phrase of Mr. Justice Cardozo’s. Dr. Lauterpacht is very obviously an 
admirer and champion of the Permanent Court. He belongs to the fellowship 
of useful friends who criticize constructively. For the general theme of these 
lectures it is unimportant whether Dr. Lauterpacht at times differs from the 
Court’s conclusions; running through them all is a thread of praise for a 
judicial body which is “ drawing courageously all the consequences from 
submission to law’. Nor is this thread lost in the second lecture on Judicial 
Caution, although this is the one which seems to the reviewer the least con- 
vincing in presentation and argument. There are many who will differ with 
Dr. Lauterpacht’s conclusion that “this attitude of caution manifests itself 
conspicuously in matters referring to the jurisdiction of the Court.”* The 
Court has frequently avowed caution and did indeed display it in the Eastern 
Carelia case, but in the first Mavrommatis case and particularly in the cases 
of the Serbian and Brazilian Loans, the Court was not as cautious in assuming 
jurisdiction as many of its well-wishers consider advisable. 

Dr. Lauterpacht is thoroughly conscious of the realistic problem facing 
this new tribunal. It must inevitably still consider not alone the particular 
case before it but also its reputation as an international tribunal and, ac- 
cordingly, the whole future of the cause of judicial settlement of international 
disputes. He finds the Court revealed “ not as a body of men losing them- 
selves in the maze of juridical niceties, but as applying the law in a construc- 
tive spirit with their eyes on the practical necessities of international life and 
the effectiveness of the vincula juris by which Governments profess to have 
bound themselves.” > Yet the author has not been led off into political specu- 
lations, and he correctly indicates that the Court has not been controlled by 
political considerations. In his third lecture on Judicial Legislation he fulfills 
the high expectations of those who have read his more detailed studies in The 
Function of Law in the International Community.6 In Dr. Lauterpacht’s 
view, “ judicial legislation is, ultimately, not a change of the law, but the 
fulfilment of its purpose.” * He believes that the Court made “a revolution- 
ary pronouncement ”’ in the fifteenth Advisory Opinion, with reference to the 
direct rights of individuals under international law. He hails the Court’s 
development of an international doctrine of “ abuse of rights” and its ap- 


1 Lecturer in Public International Law in the London School of Economics 
and Political Science; author of THe Function or LAw IN THE INTERNATIONAL 
Community (1933), reviewed by Feller, (1934) 48 Harv. L. REv. 358. 

: aga ry, v. Delaware, 291 U. S. 361, 383 (1934). 

. 106. 

* P. 29. (1933). 

5 P 87. 7 Pp. 50, 
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plications to the maxim nemo judex in re sua. He continues this theme in 
the fourth lecture on Effectiveness of the Law; here he detects the Court’s 
insistence on a valuable “ principle of effectiveness” or a “ postulate of 
efficacy and finality of relations’”’.® In the fifth and last lecture on The 
Court and State Sovereignty he lauds the judicial valor of the Court “in a 
sphere in which legal maxims and phrases have hitherto merely been a con- 
venient garb for assertions of power ”.® 

In spite of this permeating eulogistic theme, Dr. Lauterpacht clearly points 
out that the Court has not acted directly “as a supreme agency of peace” 
but has indirectly contributed to that end by fulfilling “its secondary func- 
tion, namely, the developing of international law.” 1° He finds this function 
the more important because of the dimming of bright hopes for the codifica- 
tion of international law. 

It is relatively unimportant that the reviewer or other readers may differ 
from Dr. Lauterpacht in some of his analyses and interpretations. He has 
a freshness of approach to the subject of international law which provokes 
and stimulates thought. Yet there is no doubt of the thoroughness of his 
study of the Court’s work; too many students stop with Series A/B and 
neglect to make use, as Dr. Lauterpacht does, of the arguments and pleadings 
of the parties. It is also a tribute to Dr. Lauterpacht that he was able to 
cover his subject in five lectures which are not only good reading but good 
studying as well. 


Purp C. Jessup.* 


THe FINANCIAL Poticy or Corporations. By Arthur Stone Dewing.? 


Third revised edition. 1934. New York: The Ronald Press Co. 
Pp. xviii, 1309. $10.00. 


This third edition of Mr. Dewing’s Financial Policy of Corporations is in 
many respects a new book. The materials included in the edition of 1926 
have not only been brought up to date but have been largely rewritten and re- 
arranged. Such subjects as valuation of a business enterprise, the industrial 
cycle, and accounting theory have been given much fuller treatment, and the 
tendency toward increased governmental regulation —— wishfully character- 
ized as little more than a temporary aberration — has been noted and briefly 
discussed. To make room for these changes without substantially increasing 
the size of the book, the chapters on the theory of investment have been 
omitted — an omission which enabled the author to escape the difficulties in- 
volved in any attempt to relate the financial policies of corporations to the 
monetary policies of government in a period of economic stress. 

Despite these changes, the general characteristics of the book, its merits 
and its limitations, are substantially those of the earlier edition. Financial 
policy, as Mr. Dewing envisages it, is confined to such matters as capitaliza- 
tion and valuation of assets, types of securities issued, promotion, marketing 


SeEcuriTIEs (1934), see Book Note (1934) 47 Harv. L. Rev. 1301. 


8 P. 78. ® P. 107. 10 P, 2, 
* Associate Professor of International Law, Columbia University School of 


Law; author of Tue Unrrep States AND THE Wortp Court (1929). 


1 Author of CorporATION FINANCE (rev. ed. 1931); A Stupy oF CORPORATION 
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of securities, administration of income, expansion, consolidation, and re- 
organization. It does not include either price or wage policies, though 
whether these omissions are primarily due to the author’s adoption of a 
somewhat restricted meaning for the term “ finance ” or to his apparent be- 
lief that it is impossible for even the larger corporations to exercise much 
control over market rates of prices and wages, is not entirely clear. The 
relation of corporate capitalism to society cannot be fully explored without 
some consideration of the extent to which corporate policies affect the not 
wholly automatic workings of supply and demand in the fields of prices * and 
wages.® There is, however, no reason to quarrel with Mr. Dewing for con- 
fining the term “ corporate finance ” to “the principles and the methods of 
obtaining control of money from those who have saved it, and of administer- 
ing it by those into whose control it passes ”,* and limiting his study to 
finance in that restricted sense. 

Unfortunately, the present work, despite its wealth of detail, is far from 
an adequate picture of corporation finance even as thus defined. The defi- 
nition quoted calls emphatic attention to the separation of ownership and 
control in the modern corporation and to the fact that corporate financial 
policy is the policy of those who administer the funds of absentee owners. 
It accordingly leads us to expect that a study of corporate finance will give 
serious attention to the consequences to the investor and to society of that 
divorce between control and ownership which is the outstanding character- 
istic of the modern corporate form of organization. Although the earlier 
edition tended rather to assume this state of things than to explore its deeper 
implications, the reviewer had hoped that now that recent economic history 
and recent economic and legal writing have focused attention on these impli- 
cations, Mr. Dewing would take the opportunity furnished by a new edition 
to deal adequately with them. This he has largely failed to do. It is true 
that in discussing certain specific topics, such as publicity of earnings, divi- 
dend policy, and holding companies, he describes and criticizes some of the 
more serious managerial sins such as the concealment or misrepresentation of 
earnings and other financial facts, the withholding of dividends in order to 
give the management a larger surplus to play with in grandiose and unprofit- 
able schemes of expansion, and the manipulation of subsidiaries to the dis- 
advantage of minority interests therein. There is, however, no serious at- 
tempt to focus attention on the extent to which.the present corporate system 
tends in practice to subordinate the interests of the investor to those of the 
management. Moreover, important parts of the picture, such as stock mar- 
ket manipulation by insiders, excessive and secret bonuses and subordination 
of the interests of one corporation to those of another in which the managers 
have a larger financial stake, are not dealt with at all, and the treatment of 
those evils which are discussed is so incidental as to give no indication that 


2 In his chapter on the Community of Interests, the author lays great stress 
on the tendency of price agreements to break down. The persistence over long 
periods of time in certain industries of such price policies as “ Pittsburgh plus ” 
in the steel industry are none the less significant economic phenomena and part 
of the financial policy of corporations in the broader sense of that term. 

8 Such wage policies as that of the Ford Motor Company and such systems 
of unemployment relief as that of the General Electric Company are voluntarily 
adopted policies which are of social significance. 

P, xi (1926 ed.), 
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the relation between control and ownership of corporations is one of the im- 
portant social problems of the present time. 

Mr. Dewing is entitled to his opinion — caustically expressed in his preface 
and elsewhere — that the attempt to remedy evils of this sort by increased 
governmental regulation will, if carried much beyond increased requirements 
for publicity,5 do more harm than good. He can hardly expect his Jaissez 
faire theories to carry conviction, however, until he has more clearly demon- 
strated his awareness of the fact that the business system which he describes 
is so different from that envisaged by classical Jaissez faire economists, that 
the choice is no longer between governmental control and individual freedom 
of action but between control by government and control by a relatively small 
group of private citizens occupying positions of financial and executive power 
in business enterprises. Although Mr. Dewing offers evidence to prove that 
the tendency toward concentration of control and the supplanting of small 
business by large is neither so great nor so permanent as some observers have 
believed, it has unquestionably gone far enough to require substantial modifi- 
cation of older ideas about free competition. Moreover, even relatively 
‘small business tends today to take the corporate form and to assume in large 
measure the characteristics of absentee ownership which are typical of its 
larger competitors. 

The author’s treatment of the relations between the investor and the in- 
vestment banker is subject to much the same limitations as his treatment of 
the stockholder-manager relation. When we first meet the investment banker 
in the chapters on Promotion, we find him described with the familiar unction 
of the earlier edition as the impartial judge who by his conservative and ex- 
perienced judgment separates the sound from the unsound promotions,’ thus 
making available to the former the ample funds of the banker’s clients while 
limiting the potential resources of the latter to the small savings of those 
whose names appear on the sucker lists of the more unscrupulous type of 
promoter. The chapters dealing with Expansion substantially modify this 
impression and give glimpses of the investment banker during the boom 
period as a merchant of securities foisting unwise expansion policies upon 
corporations in order to have more securities to sell,* and promoting “ arrant 
speculations ” without regard to his alleged function as a conservator of social 
capital. This plain speaking is, however, relegated almost entirely to foot- 
notes, and there is no discussion of the consequences for our economic sys- 
tem of the observed fact that the high priests of our financial oligarchy, once 
they discovered that there was more money to be made by selling speculative 
stocks to the many than high-grade bonds to the few, became in large measure 
fomenters of the very speculative optimism which, according to the author’s | 
earlier picture of them, it is their economic function to curb.1° 


5 Mr. Dewing’s belief in the desirability of publicity and of careful investiga- 
tion on the part of bankers Jeads him to express a qualified approval of the 
Securities Act. Pp. 976, 1022. 

6 See the illuminating study by Reavis Cox of CoMpETITION IN THE AMERICAN 
Tosacco InpustrRY, reviewed by Milton Handler, (1934) 48 Harv. L. REv. 159. 


10 In referring on page 447 and in his preface to a similar failure on the part 
of a governmental agency, the Federal Reserve Board, to act as a brake on 
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Despite his neglect of the larger implications of his subject, Mr. Dewing is 
a keen observer and shrewd commentator on the financial practices of today 
and possesses a thorough knowledge of their historical evolution. His new 
book, like its predecessors, gives us a highly informative account of the 
characteristics of various types of securities, of the economic functions and 
mode of action of promoters, of the administration of income with respect to 
such matters as depreciation and dividend policies, of the methods by which 
enterprises are expanded and consolidated and the extent to which such ex- 
pansion or consolidation has proved profitable or the reverse, of the methods 
by which securities are marketed, and of reorganization, particularly in its 
financial aspects. This account is now brought up to date by the inclusion 
of a wealth of additional material relating to the changes in financial and 
business practices of the last eight years. Many subjects of current im- 
portance, such as manipulation of accounts by holding companies and the 
emergence of the investment banker as a seller of stocks as well as bonds, are 
given some attention, and a fuller treatment of valuation of business enter- 
prises, of current capital and of accounting problems, are important additions 
to the older materials. As is appropriate to a period in which an unusually 
severe depression has followed an unusually exaggerated boom, there is a 
careful and illuminating analysis of the varying effects of the industrial cycle 
upon different kinds of businesses. 

Some important matters which would seem germane to the subject even as 
limited by the author’s conception of it are rather surprisingly omitted. 
Thus, although the chapters on Marketing are apparently designed to describe 
the marketing process as a whole and not merely the relation of the corporate 
entity to the market, no consideration is given to the stock exchanges as in- 
tegral parts of the machinery for marketing, nor to the use of stock listing 
as a method of distribution of stocks from the promoters to the general 
public. Investment trusts are mentioned only to note the wide use of stock 
warrants by this type of organization. 

The statement of complicated legal rules is in the main surprisingly accu- 
rate for one who is not only not a lawyer but inclined to be contemptuous of 
lawyers. Among the few legal slips may be noted the reiteration of the 
author’s former statement — which recent statutory rules with regard to 
stated capital make more plainly erroneous than before — that no-par stock 
does away with the necessity for valuing assets for which stock is issued. 
Mr. Dewing is also in error in assuming that a prospectus dated July 17, 
1933, was governed by the Securities Act, which, although enacted, had not 
become legally effective on that date? It is much easier to forgive him 
for such minor lapses in dealing with statutory and judge-made laws than for 
his utterances about economic laws which give encouragement to the delusion 
that certain observed tendencies of human beings, acting under an uncon- 


speculation, the author intimates that this evidence of the inability of a political 
board to adopt an unpopular course is an indication of the futility of attempting 
to control speculative booms by governmental action. To the reviewer it seems 
rather an indication that government cannot control profit-seekers unless and 
until the control of the latter over government is somehow relaxed. The difficulty 
of making any substantial progress along this line under a régime of private prop- 
erty is serious but not necessarily insuperable. 

12 P, 1033. 
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trolled or imperfectly controlled profit system, are as unalterable by the 
human will as the law of gravitation.** 
E. Merrick Dopp, Jr.* 


BOOK NOTES 


Tue BANKS, THE BUDGET, AND BusINEss. By Joseph B. Hubbard. New 
York: The Macmillan Co. 1934. Pp. xiv, 147. $1.75. 


Dr. Hubbard here presents a concise analysis and interpretation of trends 
in monetary practice in the United States since 1929. His descriptions of the 
banking crises of 1931, 1932, and 1933, each characterized by increased cur- 
rency in circulation, are masterly brief sketches of otherwise complicated 
developments. In his discussion of the activities of the Federal Reserve 
Banks since 1929, Dr. Hubbard writes an intelligent and straightforward de- 
fense of the Federal Reserve System. He appreciates the effectiveness of the 
Reconstruction Finance Corporation in dealing with the problems of financing 
risks which the ordinary banking system could not shoulder. The discussion of 
the problems and implications involved in deficit budgeting by the Federal 
Government is splendid. His estimate of the difficulties involved in meeting 
the mounting interest payments of deficit federal financing is pertinent and his 
analysis sound. This provides the background for his brief chapter on 
Dollar Depreciation and Price Inflation in which he argues effectively for a 
balanced budget as the best guarantee against excessive inflation. Throughout 
the volume, Dr. Hubbard gives the impression of endeavoring to be objective 
and impartial. In this he succeeds until the later chapters are reached. Then 
he gives vent to certain skeptical remarks concerning the wisdom of the rather 
stringent controls which the government is setting up under various agencies 
in the effort to achieve an artificial scarcity and thus raise prices. Through 
this and other analyses there appears the author’s objection to the govern- 
ment’s theory that the whole economic system in the United States can be 
experimentally controlled, and that each experiment can be stopped before 
catastrophe overtakes us. From the numerous books discussing the economic 
factors and forces involved in America’s effort to recapture prosperity, this 
one is well worth selection for reading. It is perhaps one of the most 
trenchant of the shorter criticisms of the New Deal policies that has yet 
appeared. 


Roman Law IN Mopern Practice. By James Mackintosh. Edinburgh: 
W. Green & Son, Ltd. 1934. Pp. xii, 202. 6s. 


This slim volume comprises the University of Calcutta Tagore lectures for 
the year 1933, and, as is usually the case, the lectures make better reading 


18 In discussing the industrial cycle, Mr. Dewing points out that such a cycle 
with its succession of booms and depressions has existed for centuries and suggests 
as an explanation that mankind, like the individual, has its periods of exhilaration 
and that these create economic activity which in turn leads to rampant specula- 
tion and over-extended credit. He then proceeds to designate these phenomena, 
which, except for the alleged analogy between the emotional life of the individual 
and of society, are obviously characteristics of an unregulated profit system, as 
economic laws in the presence of which man is impotent. 

* Professor of Law, Harvard Law School. 
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than a treatise. A perusal will convince the reader that there is less paradox 
than verity in Sir Henry Maine’s remark that the reason why every law 
student should make some study of Roman jurisprudence alongside his own 
is not because they were once alike, but because they will be alike. After a 
succinct but comprehensive historical survey, the lecturer ties up the past 
with the present by showing practical influences on the law of England and 
Scotland in its formative periods and the tangible vitality and impingement 
of Roman law on modern decisions. Particular emphasis is placed on inter- 
national, property, succession, and contract law. Not being germane to his 
purpose, the author has said nothing about the influence on American law. 


CHARITABLE EXEMPTION FROM TAXATION IN NEW YorK STATE ON REAL 
AND PERSONAL Property. By John Godfrey Saxe. New York: Lincoln 
Engraving and Printing Corp. 1933. Pp. 74. $2.00. 


Within the past few months the oft-debated question of charitable ex- 
emptions from real estate taxation has come sharply to the front in New York 
City’s quest for additional funds. The Board of Tax Assessments, whose 
president stated that “it is the policy of this administration to place upon 
the tax rolls every parcel of property not clearly entitled to exemption under 
the law”, has listed $98,440,300 worth of formerly tax-exempt property for 
assessment in 1935. Inasmuch as exempt property for 1934 was listed at 
$4,631,125,322, of which 80% was public, the replacement amounts to a 
reduction of almost 10% in private exemptions. Properties such as the Mor- 
gan Library, Columbia University’s athletic field, the Masonic Temple, as 
well as numerous Y.M.C.A.’s, Y.W.C.A.’s and parsonages, will be assessed. 
Mr. Saxe’s booklet comes, in other words, at a particularly opportune time, 
and since many of these restorations will be resisted, it may become a valu- 
able weapon in the hands of the charities. By an analysis of the history 
of exemption in New York and the judicial treatment of the relevant statutes, 
he attempts a brief for a liberal exemption policy. His discussion of pre- 
vious reports and monographs which have come to an opposite conclusion 
reveals an abiding faith in the principle that “to tax such exempt property 
would tend to destroy the life which produces a constant increase of taxable 
property as well as other benefits infinitely more valuable.” (P. 8.) Each 
category of exemption is treated briefly and clearly. As a summary of the 
arguments for the taxpayer, it is an excellent job. 


No More War ON ForEIGN INVESTMENTS. By F. W. Bitter and A. Zelle. 
Philadelphia: Dorrance & Co. 1933. Pp. 86. $.75. 


As the title suggests, this monograph concerns the treatment by belligerent 
nations of enemy private property within their jurisdictions. In spite of the 
frequent moratoria and defaults affecting foreign investments, and their con- 
sequent disfavor at the present time, the subject of their wartime status is 
important. After showing the historical development of the protection of 
enemy property, the authors launch a polemic against the practices of en- 
forced liquidation and confiscation of such property during the World War, 
and particularly against the sanction and continuance of such practices by 
the Treaty of Versailles. Their premise, however, is essentially paradoxical. 
Warring nations, while seeking to destroy the combatant, are asked at the 
same time to be very careful of his property. This is probably cricket, but 
it is hardly modern warfare. 
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An ANNOTATED BIBLIOGRAPHY OF BIBLIOGRAPHIES OF STATUTORY MATERIALS 
OF THE UNITED States. By Lawrence Keitt. Cambridge: Harvard Uni- 
versity Press. 1934. Pp. xvii, 191. $5.00. 


Anyone attempting to work in the legislative field is at once confronted with 
the amazing lack of adequate guides to source materials. An attempt to 
trace statutory trends can only be accomplished by painful search through 
session laws. Mr. Keitt’s object was to “ furnish research workers . . . with 
a source book from which they may be led to bibliographies serviceable as 
substitutes for the complete bibliography ” (p. vii), until a single complete 
bibliography of American statute law can be compiled. But the author has 
done more than include merely statute law; the book comprehends bibliog- 
raphies of the reports of code and revision commissioners, journals of con- 
stitutional conventions and legislative journals. Division is made into three 
main sections. The first covers general bibliographies and special bibliog- 
raphies treating only a single state. Listed in a second section are law library 
catalogues, and in the last a miscellaneous collection, including historical so- 
ciety library catalogues. A departure in the first section from the usual 
method of listing alphabetically by author, together with the arrangement of 
the collections in each jurisdiction chronologically goes a long way toward sim- 
plifying the problem of search. By use of the index any collection can be lo- 
cated by author. But the omission of any indication of the page on which each 
state collection begins will cause some minor annoyance. 


BOOKS RECEIVED 


Ancora SuLL’ANALOGIA NEL Diritto PENALE SOSTANZIALE. By Gennaro 
Escobedo. Rome: Citta di Castello. Pp. 35. A monograph on sub- 
stantive penal law. 

Aspectos CONCRETOS DEL PROBLEMA DE LA MONEDA EN MONTEVIDEO. By 
Daniel Cosio Villegas. Mexico: Imprenta de la Secretaria de Relaciones 
Exteriores. Pp. 101. A discussion of the financial problem (with refer- 
ence to Mexico) as settled at the conference in Montevideo. 

At War WirH AcADEMIC TRADITIONS IN AMErRIcA. By A. Lawrence Lowell. 
Cambridge: Harvard University Press. Pp. xiv, 357. $4.00. A collec- 
tion of President Lowell’s writings. 

BRIEFLICHE UND TELEGRAPHISCHE VERTRAG IM VERGLEICHENDEN UND IN- 
TERNATIONALEN PRIVATRECHT, Der. By Ernst Achenbach. Leipzig: 
Bernhard Tauchnitz. Pp. 98. RM 4.50. An essay on contracts by cor- 
respondence (postal and telegraphic) in comparative and international 
law. 

Criminotocy. By Albert Morris. New York: Longmans Green Co. Pp. 
xii, 590. $3.50. A textbook intended for college use. 

Curse or BicNEss, THE. Miscellaneous Papers of Louis D. Brandeis. Ed- 
ited by Osmond K. Fraenkel, as arranged by Clarence M. Lewis. New 
York: The Viking Press. Pp. ix, 339. $3.50. Selected papers, together 

with an editor’s note to each section and a bibliography of all of Mr. 

Justice Brandeis’ writings on each subject. 
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DEFENDANT AND CRIMINAL JuSTICE, THE. By Roscoe C. Martin. Austin: 
The University of Texas. Pp. 264. A study of the characteristics of 
criminals in Texas. 

ENCYCLOPAEDIA OF THE SOCIAL SCIENCES, THE. Vols. 13 and 14. New York: 
The Macmillan Co. Pp. xxii, 674; xxiii, 676. $7.50 each. 

FEDERAL SEcuRITIES Act ProcepurE. By J. K. Lasser and J. A. Gerardi. 
New York: McGraw-Hill Book Co. Pp. xi, 388. $3.00. An interpreta- 
tion of the Act prepared especially for the use of financial and legal 
executives and accountants. 

First CENTURY OF BRITISH JUSTICE IN INDIA, THE. By Charles Fawcett. 
New York: Oxford University Press. Pp. xix, 269. $6.00. An account 
of the Court of Judicature at Bombay and of other courts in Madras, 
Calcutta, and Bombay from their origin to the latter part of the 18th 
century. 


Greson’s STATUTE Law. Eighth edition. By Arthur Weldon and H. Gibson 


Rivington. London: The Law Notes Pub. Offices. Pp. lxiv, 808. 
£2. This volume includes the statutes passed since the seventh edition 
in 1926. 

GOVERNMENT-OPERATED ENTERPRISES IN THE PANAMA CANAL ZONE. By 
Marshall E. Dimock. Chicago: University of Chicago Press. Pp. xxi, 
248. $2.50. A study made at the invitation of the Secretary of War. 

History OF THE CouRTS AND LAWYERS OF OHIO. Four volumes. By Car- 
rington T. Marshall. New York: The American Historical Society, Inc. 
Pp. xv, 1-306; 307-639; 639-969; 1-404. $42.50. Three volumes are 
devoted to history; one to short biographies of Ohio lawyers. 

INTERNATIONAL LAw. Second edition. By Charles G. Fenwick. New York: 
D. Appleton-Century Co. Pp. xlvii, 623. $4.00. A textbook intended 
for college use. 

INTERNATIONALER SCHUTZ VON ANLEIHEGLAUBIGERN. By Martin Domke. 
Vienna: Manzsche Verlags-und Universitatsbuchhandlung. Pp. 60. A 
monograph on international protection of holders of financial obligations. 

INTRODUCTION TO EARLY RomMAN Law. The Patriarchal Joint Family. 
Part II, Joint Family and Family Property. By C. W. Westrup. 
New York: Oxford University Press. Pp. 192. $5.00. Part I (Sources 
and Methods, Community of Cult) and Part III (Patria Potestas) are 
to be published next year. 

JAHRBUCH 1934 DER KONSULARAKADEMIE ZU WIEN. Vienna: Konsular- 
akademie. Pp. 150. A collection of articles on the boycott, Wilson’s 
foreign policy, the oriental question, the Danube question, and on de- 
valuation in America. 

KLAGBARKEIT, PROZEBANSPRUCH UND BEWEIS IM LICHT DES INTERNATIONALEN 
Recuts. By Magdelene Schoch. Leipzig: Bernhard Tauchnitz. Pp. 
xvi, 160. RM 8. A study of pleading, procedure, and proof in the light 
of international law. 

Law MAKING IN THE UNITED States. By Harvey Walker. New York: 
The Ronald Press Co. Pp. x, 495. $4.00. A study of the legislative 
process. 

LIBERTY OF THE Press, THE. By Harry Weinberger. New Jersey: Oriole 
Press. Pp. 39. $1.50. This little book contains two addresses delivered 
in commemoration of Andrew Hamilton, who defended John Peter 


Zenger. 
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Memoria GENERAL ¥ ACTUACION DE LA DELEGACION DE Mexico. With two 
appendices. By J. M. Puig Casauranc. Mexico: Imprenta de la Secre- 
taria de Relaciones Exteriores. Pp. xxi, 552; app. A, xiv, 934; app. B, 
xi, 457. A general account of the participation of the Mexican delegation 
at the Seventh International Conference of American States. 

Notion pes Droits Acquis EN Droit INTERNATIONAL PrivE, La. By Pierre 
Arminjon. Paris: Recueil Sirey. Pp. 107. An essay on acquired rights 
reprinted from RECUEIL DES Cours. 

N. S. W. InpustrRIAL ARBITRATION Law. By Neville G. McWilliam. Bris- 
bane: Law Book Co. of Australasia, Ltd. Pp. xix, 320. $10.50. A 
treatise on arbitration in New South Wales. 

Po.icE ADMINISTRATION IN Boston. By Leonard V. Harrison. Cambridge: 
Harvard University Press. Pp. viii, 203. $2.50. This is the third 
volume of the Harvard Law School Survey of Crime in Boston. 

PRINCIPLES OF LEGISLATION, ORGANIZATION AND ADMINISTRATION. By W. F. 
Willoughby. Washington: The Brookings Institution. Pp. xiv, 653. 
$5.00. This study completes a trilogy on the various branches of the 
federal and state governments. 

RECUEIL DES Cours 1933. Vol. 46. Paris: Recueil Sirey. Pp. 848. Studies 
in international law. 

REMARKS ON THE PosITION TAKEN BY MExico aT MONTEVIDEO. By J. M. 
Puig Casauranc. Mexico: Press of the Ministry of Foreign Affairs. 
Pp. 127. This booklet is the first of a series illustrating the points of 
view upheld by Mexico at the Seventh International Conference. 

REPORT OF THE COMMISSION ON THE ADMINISTRATION OF JUSTICE IN NEW 
York State. Albany: J. B. Lyon Co. Pp. 1016. Recommendations 
for the reform of proceduré and administration, both civil and criminal. 

REVISION DES SCHWEIZERISCHEN AKTIENRECHTS, ZuR. By Walther Hug. 
St. Gallen: Verlag der Fehr’schen Buchhandlung. Pp. 102. Fr. 3.75. 
This study advocates a revision of the Swiss Stock Law to allow more 
governmental control of corporations. 

STAATSLEHRE. By Hermann Heller. Leiden: A. W. Sijthoff’s Uitgever- 
smaatschappij. Pp. xvi, 298. A study of the theory of the State, its 
organization, history, and possibilities. 

TARiIFF-RETALIATION — REPERCUSSIONS OF THE HAWLEy-SMooT BILL. By 
Joseph M. Jones, Jr. Philadelphia: University of Pennsylvania. Pp. 
352. A dissertation in political science. 

TREATISE ON Mortcaces, A. By William F. Walsh. Chicago: Callaghan & 
Co. $5.00. A treatise intended for students and practitioners. 

TWILIGHT OF THE SUPREME Court, THE. A History of our Constitutional 
Theory. By Edward S. Corwin. New Haven: Yale University Press. 
Pp. xxvii, 237. $2.50. The Storrs Lectures delivered at the Yale 
School of Law. 
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